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JONES v. FRAZIER. 


An award ought not to be set aside unless it certainly appears to be 
against law, and that in a case where the arbitrators meant to 
decide according to law. 


From Rurnerrorp. The question presented in this case was 
whether an award which had been set aside by the Superior 
Court of Rutherford was properly set aside and the plaintiff 
properly ordered to pay costs, and the following were the facts: 

The plaintiff had purchased of the defendant a tract of land, 
and before he had fully paid for it, discovering that his vendor 
claimed the land under a younger patent, when it had been 
previously patented by Tench Coxe, he sued on the covenants 
in the deed; and before issue was joined the parties agreed to 
refer it to arbitrators and their award to be a judgment of court. 
Frazier had been in actual possession of the land for seven 
years, claiming under his patent. The award was in the follow- 
ing words: “We, tlie undersigned, being mutually chosen 
by, ete., to settle, determine and give an award about a (380) 
controversy existing between them respecting a certain 
tract or parcel of land which said Jones now lives on, having 
taken the claims of both parties into consideration, do award 
that Jones shall pay all legal costs upon his suit against Frazier. 
We do further award and say that as it doth appear to us the 
fee simple of the tract of land that Jones bought of Frazier was 
not in Frazier at the time of the sale, therefore Frazier shall 
give up the judgment or execution that he has against Jones 
for the sum that yet remains unpaid of the price of the land, 
and that in three and six months he shall pay back the purchase 
money that he has already received.” 

The affidavit of one of the arbitrators was read in the court 
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below, from which it appeared that their decision was founded 
on an opinion that the seven years’ possession of Frazier could 
not give him title inasmuch as his patent was included within 
the bounds of the elder patent to Coxe; and that those claiming 
under Coxe, having been in uninterrupted possession of a part 
of the elder patent, were by construction of law in possession 
of the whole. 


Mordecai for the plaintiff. 


(382) Taytor, C. J. As I think the real and substantial 
justice of this case was settled by the award I should be 
unwilling to set it aside unless compelled to do so by some rule 
of law. When Jones bought the land he expected to obtain an 
undisputed title, but discovering that the vendor claimed under 
a younger patent, when the same land had been previously pat- 
ented, he sued on the covenant in the deed, and before the cause 
was put to issue the parties referred it to four of their neighbors 
to settle. The arbitratars decided from the fact of the older 
patent and possession under it that the defendant’s seven years’ 
possession did not give him a title, and that the possession of 
those claiming under Coxe’s patent was co-extensive with their 
claim. Admitting the law to be otherwise, still it gives Jones 
such a title as is liable to be drawn into controversy and which 
he cannot establish in the common way of land titles by pro- 
ducing recorded grants and deeds, but must resort to parol evi- 
dence to prove Frazier’s possession. It may happen, too, that 
some of the parties claiming under the elder patent may have 
been under disability during the whole time of Frazier’s posses- 
sion, thereby preventing it from ripening into a title. Now an 
award ought not to be set aside until it certainly appears to be 
against law, and that in a case where the arbitrators meant to 
decide according to law. From the few facts set forth in the 
case I cannot draw this inference, and therefore think that the 
judgment of the Circuit Court setting aside the award should 
be reversed and judgment be entered according to the award. 


Hatt, J. This award sets forth no fact on account of which 
it ought to be set aside. If it was right to look into the affidavit 
which accompanies it that affidavit, instead of militating against 
it, furnishes the strongest reasons why it ought to stand. The 
plaintiff sold a tract of land to the defendant for which an 

older grant had issued, and whether the title under that 

(383) grant had been lost and acquired by the junior grantee 

by a seven years’ uninterrupted possession had never been 

ascertained by a trial between the parties. The arbitrators were 
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at liberty and, I think, did right when they released the defend- 
ant from a contract for the purchase of land over the seller’s 
title to which such a cloud was hanging; they were right in 
saying he should not be bound by a contract which would neces- 
sarily involve him in litigation. There is no evidence that he 
had any knowledge that the land was claimed by any other 
person than the plaintiff at the time of the purchase. I think 
the judgment of the Superior Court which set aside the award 
ought to be reversed and a judgment entered confirming it. 


Henperson, J., concurred. 


Cited: Allison v. Bryson, 65 N. C., 46; Robbins v. Killebrew, 
95 N. C., 23; Hurdle v. Stallings, 109 N. C., 7; Wyatt v. R. R., 
110 N. C., 247. 








(384) 
HARRISON et ux. v. BURGESS et al. 


1. Where a cause was removed to this Court at a period when the 
Court, on motions for new trials, considered matters of law 
only, and during the pendency of such suit, the Legislature de- 
clared that this Court does and shall possess power to grant 
new trials upon matters of fact as well as law, the Court may 
consider the case on matters of fact, for such law is not uncon- 
stitutional. 

2. The wife of the testator may be the person to whose safe-keeping 
his will—all in his own handwriting—is entrusted, according 
to the acts of the last session of 1784, for in this there is nothing 
incompatible with that union of person and interest which 
exists in law between them. 

3. Where a will is found in the drawer of a bureau, commonly kept 
locked, in which the testator’s wife was in the habit of keeping 
her money, jewels, ete., and which the testator pointed out as 
the place for depositing his will, it is found among his valuable 
papers or effects within the meaning of the act. 

4. The signature of a subscribing witness is no part of a will, and if 
there be but one to a will of lands, it may be proved to be all 
in the testator’s handwriting, and to have been found among 
his valuable papers or effects. 


THis was an issue to determine upon the validity of the will 
of one Irvine, from Hauirax. The will, which had but one 
subscribing witness, had been offered and proved in Halifax 
County Court by that witness, as appeared from the endorsement 
made thereon. It was afterwards offered for probate under the 
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act of the second session of 1784, by proof that it was all in the 
handwriting of the testator and had been by him delivered to 
some person for safe keeping, or that it was found among his 
valuable effects after his death. 

It was objected below that the court could proceed no further 
to act in the case, it appearing that the paper had already been 
proven in the county court before the offering of it a second 
time. This question was reserved by the court and the issue, 

viz, “Is the paperwriting offered for probate a good will 
(385) to convey real estate?” was submitted to a jury. 

It appeared from the testimony of the subscribing wit- 
ness that a short time before the death of the testator he, taking 
the paper out of his bed, already signed by him, declared it to 
be his last will and testament, and called upon her to attest it. 
The plaintiff then offered evidence (which was objected to by 
the defendant but received by the court) to show that the paper 
was all in the handwriting of the deceased and was found among 
his valuable effects; and for this purpose the mother of testator’s 
widow was called and stated that the paper was written several 
days before it was signed, and was kept by testator in his bed; 
that after it was signed by him and witnessed he handed it to 
the witness (the mother of his wife) and desired her to put it 
away in his wife’s drawer and lock it up, and that she immedi- 
ately did so. This drawer belonged to a bureav in which the 
wife kept her trinkets, jewels, money and clothes, and it was 
always kept locked. It further appeared by the testimony of 
another witness that he (the witness) accompanied the wife of 
the deceased home from the Shocco Springs, at which place 
Irvine died, and that in the room in which the paper was signed 
he saw the widow take the present will out of the drawer of a 
bureau. This witness did not know whether the drawer was 
locked and did not look inside of it. Three witnesses then 
swore that the whole of the paper except the signature of the 
subscribing witness was in the handwriting of Irvine. No 
counter testimony was introduced, but it was insisted that on 
the law arising from the facts disclosed the paper was not the 
last will of Irvine under the latter act of 1784. 

The court instructed the jury that although the will had but 
one witness to it, yet if they were satisfied that it was all in the 
handwriting of the deceased and that it had been found among 

his valuable papers or effects, or lodged in the hands of 
(386) any person for safe keeping, that it was sufficiently 
proven under the act of the second session of 1784, and 
that under that act the wife might be a depositary. The jury 
found that the paperwriting was not a last will and testament 
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to convey real estate. A new trial was moved for and refused, 
and plaintiffs appealed. 


Gaston for the defendants. 
Seawell for the plaintiffs. 


Henperson, J. This case was brought to this Court (390) 
before the commencement of the last Legislature, at which 
time this Court could grant new trials in matters of law only. 
At the last session of the Legislature an act was passed declaring 
that this “Court does and shall possess the same power to grant 
new trials, as well upon matters of fact as law, as the Superior 
Courts of law now have” (Note.—By act of 1822 this law is 
repealed.—Rep.), and the first question is, does the law of the 
last session embrace this case; and if it does is it unconstitu- 
tional, as interfering with vested rights? The words are plain 
and unambiguous; the intention cannot be mistaken; they pre- 
scribe a rule for the government of the Court thereafter; they 
profess not to interfere with the decisions of the Court under 
the former law. But it is said that if by law the Court did not 
possess the power can a legislative declaration that it does give 
the power ? I answer that it does, not by operation of the old 
law but by the new law; it is only a short way of legislation; it 
is simply saying that by such words, to-wit, those used in the 
former law, we mean such a thing, and when, by the words used, 
the legislative will is made known it is the law of the land; the 
words are immaterial, and although the Legislature cannot make 
a thing to be which is not, by their declaration, as to make what 
is white black, yet it is competent for them to say by the word 
white they mean black; and whatever may be the meaning of 
the former laws upon the subject we have now a plainly ex- 
pressed legislative will that this Court does and shall possess 
the power to grant new trials in matters of fact; and this is not 
a judicial act, which is an exposition of the laws in being and 
applying them to particular cases, but purely a legislative act, 
declaring the will of the Legislature, to be applied in all 
cases thereafter as the rule of action or decision. But it (391) 
is said in this case it interferes with the vested rights of 
the defendant, and if so the Court will not apply it to divest 
those rights. To declare that the property of A belongs to B 
has been by this Court decided to be beyond the power of the 
Legislature, in Robertson v. Browne (unreported), relative, to 
Mrs. Browne’s land. 

To decide on this objection we must examine the nature of 
the rights of this defendant. In the court below the jury found 
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a verdict in his favor; the plaintiffs moved for a new trial, which 
was refused by the presiding judge, and judgment given for the 
defendant, upon which the plaintiffs appealed to this Court; 
and as regards matter of fact the judge below, who refused the 
new trial, was the only power which could redress any injury 
which the plaintiffs might have sustained in matter of fact at 
the time the appeal was taken and the cause brought into this 
Court; but this Court had jurisdiction in matter of law and 
was the proper appellate Court, and the appeal was, as it could 
be only, on the final judgment in favor of the defendant, and 
not on the interlocutory order refusing a new trial. By this 
appeal the judgment was annulled, and all rights derived from 
it fell to the ground. The alleged vested right of the defendant 
is not anes secured or belonging to him by the existing laws, 
but by that immunity (arising from the organization of our 
courts of justice) in the enjoyment of the consequences of an 
erroneous exposition of the law (if it be erroneous) by an inter- 
locutory order in a cause still depending, and the legality in 
the final determination of which (speaking abstractedly) de- 
pends upon the correctness of this interlocutory order. This 
is not such a vested right as that the Legislature cannot extend 
the powers of the Court wherein the cause is still depending to 
examine into the alleged error, and if there is one to correct it 
by the rules which were in existence at the time the new trial 
was refused, and by which the presiding judge should 

(392) have regulated himself in the decision. A right, to be 
inviolable by the Legislature, should be one derived from 

the laws, or at least under a final judgment of a court in a case 
decided and the parties out of court; not an immunity from a 
re-examination of a point in a cause still pending, which point 
could not be re-examined by the appellate court on account of 
its organization. I therefore think that this Court possesses 
the power to examine the alleged error in fact. See 3 Cranch, 79. 
The next question is, has there been an error in fact? The 
first question presented is, is the wife capable of being a deposi- 
tary of the husband’s will under the latter act of 1784? The 
second is, does the finding of the will in a drawer of a bureau 
in the dwelling of the husband, and probably in this case in his 
bed chamber, and where the wife kept her money and jewels, 
and which was constantly kept locked, and the place pointed out 
by the husband for the depositing, comply with the requisitions 
of the act as to the will being found among the valuable papers 
or effects of the deceased? Third. Is a will all written in the 
handwriting of the devisor, except the signature of the name of 
one attesting witness, there being but one, a will in the hand- 
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writing of the devisor, within the meaning of the said act? 
Fourth. There being one subscribing witness can it be offered as 
a will under the latter act of 1784? Fifth. Being heretofore 
proven by one witness, can it now be proven in the manner 
pointed out by said act? There is an union of interest as well 
as of person between husband and wife, and the will governing 
this united person resides in the husband, and from this union 
follow many consequences. They cannot contract, they are but 
one; they cannot give to each other for the same reason; the 
wife cannot bind or affect their joint property, or even her own 
freehold lands, without the consent of her husband, for this 
requires will, and she has none (I speak not of her powers in a 
court of equity, and particularly where she has separate 

property); and a number of other cases might be put (393) 
as following from this union;, but where the acts affect 

not the rights of the husband as husband she is considered as a 
human being and having a human existence; she is capable of 
contracting as agent of the husband, and her purchases or con- 
tracts bind the husband as his agent only and not as wife, for 
in the latter capacity she cannot bind him; she may perform a 
confidential trust for the husband as attorney or friend, because 
in this there is nothing incompatible with her character as wife 
or that union of person and interest which exists between them. 
Nor is it an objection that during the life of the husband she 
cannot be a witness as to the deposit. No evidence of that is or 
can be required during his tife; after his death she is as com- 
petent as any one; if then rejected it must be on the score of 
interest or infamy, as others are liable to be. But allowing that 
she could not be a witness to prove the deposit the same situ- 
ation would be produced by the death of any depositary during 
the devisor’s life, and this I apprehend would not annul the 
will. I can see no reasons for disallowing her to be a depositary 
but many peculiar reasons for allowing it. I think also the 
place where it was found was among his valuable effects, if the 
wife could not be a depositary, for then it was his desk, his 
money, his jewels, and the key was kept by him by the hands ' 
of the wife; whether taken out of the drawer was a question of 
fact. As to the third objection, that it is not a will under the 
act of April, 1784, there can be no weight in it. The signature 
of subscribing witnesses is no part of the will. The witnesses 
put their names there to be enabled to identify the paper, and 
where the law requires subscribing witnesses it is for the same 
purpose. Originally the witnesses did not put their names to the 
paper, but hits testibus was added by the parties concerned that 
they might know on whom to call in case of a dispute, The 
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will is not certainly worse by having one subscribing witness; it 

will certainly answer the purpose of more certainly show- 
(394) ing that this is the paper which she saw deposited in the 

bureau; going beyond the requisitions of the act, in re- 
spect of proofs, certainly cannot annul that which comes up to 
them. I think the fourth objection has been already answered. 
I can see no reason for the fifth, for its probate as a will of goods 
does not impeach it as a will of land, and were I to express an 
opinion upon the third, fourth and fifth objections it would be 
that if they have any effect upon the law of the case, which I 
think they have not, they would go to support and not to destroy 
the will. I think the judge erred in refusing a new trial, and 
that there must be one. 


Taytor, C. J., and Hatt, J., concurred. 


Cited: Gaskill v. King, 34 N. C., 215; Brown v. Beaver, 48 
N. C., 517; Hill v. Bell, 61 N. C., 124. 








GREGORY v. HOOKER’S ADMINISTRATOR. 


1. The personal representative of a deceased person is not liable to 
pay for the funeral expenses of the deceased unless he con- 
tracts for them or subsequently promises to pay for them— 
there is no implied promise to pay for them. 


2. Where an individual, of his own mere motion, buried a deceased 
person, and without giving notice to the administrator of the 
expenses, sued him, he was not allowed to recover. 

3. A count against an executor, charging him upon his promise as 
executor, may be joined with a count upon promises of his tes- 
tator. 

4. Where, on the division of an intestate’s slaves among his children, 

an allotment is made to A greater than that to B, another child, 

and to equalize the division A is directed, out of his share of 
the property, to pay a certain sum to B, this gives B a lien on 
the slaves for that amount; and if A’s administrator sell the 
slaves allotted to A before such payment is made to B, the bal- 
ance only of the purchase money will be assets in the hands of 
the administrator, after the sum directed is paid to B. 


From Hatirax. The declaration in this case contained five 
counts. The first was on an implied promise of defendant’s in- 
testate to pay plaintiff for board, ete. The second was in in- 

debitatus assumpsit, laid on the promise of the adminis- 
(395) trator as such. The third was a count quantum valebat, 
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laid on the promise of the administrator as such. The fourth 
was a count for funeral charges against the defendant as 
administrator, laying the promise to have been made by him as 
such. The last count charged that in consideration the plaintiff 
would give her note to the defendant for a debt due him as ad- 
ministrator, he as administrator promised he would set it off 
against so much of her account against the intestate, and then 
alleged a breach of the promise by compelling the plaintiff to 
pay the note, which increased the amount of his assets. 

The plaintiff on the trial below produced in evidence an ac- 
count for board of the intestate and of his servant during his 
lifetime, and for keeping and feeding intestate’s horses, which 
was admitted; there were also in the account the two following 
charges, viz: “To making sheet and pillow-case, £0.50; to one 
pillow furnished him when deceased, £0.50.” To establish these 
charges the plaintiff proved that the intestate, Dr. Hooker, died 
at her house; that he was buried before administration granted, 
and that after his death she rendered the services and furnished 
the pillow for his funeral. There was no evidence of an express 
promise by the administrator to pay the funeral expenses. 

The defendant in support of his plea of fully administered 
produced an order of the County Court of Tyrrell to divide the 
negroes of Stephen Hooker among his distributees, and appoint- 
ing several persons therein named to make such division, and a 
copy from the records showing that ‘such division was made, 
from which it appeared that the negroes assigned to defendant’s 
intestate exceeded his dividend of personal estate by $174, and 
by the return he was directed to pay that sum to his younger 
brother; the defendant then offered to the jury the receipt of the 
guardian of the younger brother for $174, dated before 
this suit was brought, to show an expenditure of assets (396) 
to that amount; the court would not permit it to be read 
on the ground that the testimony of the guardian was better 
evidence. The defendant also contended that as the sum of 
$174 was due from the intestate on the partition of the negroes, 
and that as two of the negroes divided were sold by the adminis- 
trator after the death of the intestate, the administrator should 
not hold said sum as assets but was bound to pay it to the 
younger brother, who had a lien on the negroes to that amount. 
The court ruled that the whole value of the negroes was assets. 
The defendant pleaded outstanding bonds at the time of the 
plaintiff’s suit brought, and proved a number of bonds outstand- 
ing. The court- instructed the jury that although there might 
not be assets to pay bonds, that the administrator was bound to 
pay the plaintiff the ten shillings for the funeral charges in 
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preference to bond debts, and that if they believed the articles 
were furnished for the funeral that they would find assets to the 
amount of ten shillings to pay said funeral charges; and the 
jury found accordingly. It was admitted there were assets to 
satisfy the funeral charges provided they were entitled to 
priority of bonds. 

A new trial having been refused, defendant moved in arrest 
of judgment for misjoinder of counts on promises of the in- 
testate, with a count on the assumpsit of the administrator; this 
was overruled, and defendant appealed. 


A. Henderson, Seawell, Ruffin and Hogg for the appellant. 
Gaston and Mordecai for the appellee. 


(401) Tayror, C.J. The heavy costs accumulated by a pro- 

tracted litigation have made this suit very important to 
the parties; and though the two items for funeral charges 
amount together to but ten shillings, yet whether the defendant 
be liable to pay them depends upen principles which are not to 
be understood without some research. I must own that the 
argument, which has been able on both sides, has presented the 
subject in many lights which were new to me, and together with 
my own reflections has produced an opinion altogether different 
from what I have ever entertained on the subject. Notwith- 
standing the reasons drawn from propriety and decency tending 
to show the defendant’s liability, the only inquiry I have per- 
mitted myself to make is, what is the law? My inquiries have 
ended in believing that it is in favor of the defendant. 

Of the two classes of contracts, express and implied, this can- 
not belong to the former, since there was no debt owing from 
the intestate and no engagement entered into by him. Does it 
belong to the latter? It is said that it does, because the defend- 
ant was subject to a legal liability to pay this debt, and that in 
every such case the law implies a promise. His liability is in- 
ferred from the language in which the duty of an executor or 

administrator is stated in the elementary books with re- 
(402) gard to the payment of debts. “Funeral expenses, ac- 

cording to the degree or quality of the deceased, are to be 
allowed of the goeds before any debt or duty whatsoever, for 
that is opus pium et caritatis.” 3 Inst., 22. “He must observe 
the rules of priority in the payment of the debts; otherwise, on 
deficiency of assets, if he pays those of a lower degree first he 
must answer those of a higher out of his own estate, and first he 
may pay all funeral charges.” 2 BI., 511. “The expenses at- 
tending the funeral shall be allowed in preference to all debts 
and charges.” Toller, 191. These writers and all others, I 
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believe, make a distinction between debts:and funeral expenses ; 
this position is warranted by them, that if the administrator or 
executor pays debts of inferior dignity in preference to those of 
a superior dignity, of which he has notice, he shall be liable to 
the latter de bonis propriis. Funeral expenses are not a debt 
but properly a charge upon the estate, and if the executor volun- 
tarily pays them he shall be allowed such payment before all 
others, because it is a work of charity and piety. 

I know of no case where an administrator is liable in his rep- 

resentative character on any contract not made by the intestate, 
for if he is sued on a contract made by himself, though relative 
to the estate of the intestate, the suit must be in his own right. 
Declaring on an insimul computassent against an administrator, 
as such,is not an exception to the rule,for that raises no new debt, 
but is merely an acknowledgment of the old one. He is liable 
as far as he has assets for the debts, covenants and contracts 
of his intestate, although the cause of action accrue not till after 
the death, as on a bond or note which became due after that 
event; but there the duty is created by the intestate. But if the 
duty arise after the death of the intestate the administrator is 
liable in his private capacity. For rent in arrear in the tes- 
tator’s lifetime his representative is liable in that character and 
can be sued only in the detinet, and may plead fully ad- 
ministered; whereas for the subsequent rent he is per- (403) 
sonally liable. Comyn’s Digest, “Administration,” 14, B. 
So if he promise to pay a debt, in consideration of forbearance 
or of assets, he must be sued in his individual character; thé 
law guarding with caution its principle that if an administrator 
is liable beyond the assets it must be by his own act, sustained 
by a proper consideration. 

But admitting for the present that there is a legal liability 
on the defendant, and that the law therefore implies a promise 
(which I shall presently show not to be the case), it may be 
asked what has made the defendant a debtor to the plaintiff on 
these charges? The defendant’s intestate was not buried by the 
plaintiff or at her expense, and besides the sheet and pillow there 
must have been other articles suitable to the sphere and condi- 
tion in which Dr. Hooker had lived and which doubtless were 
furnished before the state of the assets was ascertained. Every 
individual who furnished any one article has the same right 
to sue with the plaintiff and to demand payment from the de- 
fendant in preference to creditors. A man is legally liable to 
pay his own debts, and the law implies a promise to his creditor 
that he will do so; but if another, voluntarily and unasked, pays 
the debt the law does not imply a promise to him. In such case 
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assumpsit will not lie without an express promise to repay it, 
for the debtor may have a set-off or some good reason to resist 
the payment, and another person shall not pay it for him 
whether he will or not. It is true that if a party derives benefit 
from the consideration it will be evidence to the jury of a 
previous request, as if a man pays money or buys goods for 
another without his knowledge or his request, and he afterwards 
agrees to the payment or receives the goods. But in this case 
there is no reason to believe that the articles charged were fur- 

nished with the knowledge of the defendant; of course 
(404) his assent cannot be implied. The principle that as the 

charge accrued subsequent to the death of the intestate 
the defendant is not liable in his representative character is, as 
I conceive, fortified by a case I have met with since the argu- 
ment wherein it is laid down “that an executor is not liable to 
pay for funeral expenses unless he contracts for it.” Aston v. 
Sherman, Holt, 309. The case is quoted with apparent ap- 
probation by 1 Com. on Contr., 529, who states the reason 
of the decision to be that such a charge, if sustainable against 
an executor, would make him liable de bonis propriis. In 
other words, as neither debt nor duty was created by the tes- 
tator, if the right to sue the executor as such were admitted, 
it would follow that he would be liable to pay for funeral 
charges whether he had assets or not; but as the law will not so 
charge him without his own act and consent it gives no remedy 
to a party voluntarily performing the service. As on this 
tround I am satisfied there ought to be a new trial, I have 
thought it unnecessary to give an opinion on any other points 
raised in the argument. 


Hatt, J. The defendant’s intestate was never debtor for the 
amount claimed by the plaintiff for funeral expenses, and if the 
defendant is liable he became so after the death of his intestate, 
and if he became so after the death of the intestate it was by the 
act of the plaintiff, who furnished the articles for the funeral 
from her own mere motion and not at the request of the de- 
fendant; if so, he ought to have been acquainted with that fact 
prior to the commencement of this suit, otherwise he will be 
subjected to costs without having been guilty of any default or 
improper conduct. It is not like the case where the adminis- 
trator is sued for a debt due by his intestate of which, until suit 
is brought, he had no knowledge. In that case his intestate 
might have been sued, and his death neither places the plaintiff 

in a worse nor the defendant (his administrator) in a 
(405) better situation than he himself stood in before his 
death. 
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I entertain the opinion that the counts in the declaration are 
properly joined and that the amount due by the intestate on a 
division of his father’s estate is not #ssets in the hands of his 
administrator, and that the rule for a new trial should be made 
absolute. 


Henperson, J. This action is brought in part for a pillow 
and winding sheet furnished to bury the intestate of the defend- 
ant, without his previous request, subsequent promise or plain- 
tiff’s giving notice of the charge before action brought; and I 
am decidedly of opinion that that part of the case cannot be 
supported, and I will examine the consideration whether those 
acts, being done by a stranger, for no one and at the request of 
no one, but for the purpose of interring the dead, are not in law 
mere acts of charity and humanity, which create no debt or legal 
duty; but I am satisfied by reason and analagous authority that 
before an action can be sustained notice must be given to the 
executor or administrator. Where one person officiously pays 
the debt of another an action cannot be supported on such offi- 
cious payment (for no person can make another a debtor with- 
out his consent) ; but it may be admitted that the intestate dying 
at the house of the plaintiff, and there being no administrator 
to bury the corpse, the act of the plaintiff was not officious; but 
certainly notice of the performance of the duty must have pre- 
ceded the suit, for until notice the defendant was not put in the 
wrong, and it would be contrary to all our notions of justice to 
subject a person to an action and its consequences without a 
wrong committed by the defendant or the person whom he rep- 
resents. The consequence of the doctrine contended for by the 
plaintiff would in such cases lead to this, that an administrator 
or executor who was not on the spot might be liable to many 
different persons; one might furnish the plank to make a coffin, 
another the nails or screws, another the lining, another 
the ropes, another the pillow, another the shroud, and so (406) 
on, perhaps, to the number of twenty, and if one could 
support an action without notice so might each one; but the law 
is not so unjust. Where the liability of a person arises from an 
act of which he is not bound to take notice, or where the knowl- 
edge rests more peculiarly with the plaintiff, there notice is 
necessary. An administrator or an executor is bound to know 
so far as to be liable to an action for the debts of the intestate 
or testator, for he is his privy, he represents him; but the as- 
signor of a negotiable note is not bound to take notice of the 
omission of the maker to pay the assignee upon demand; he 
must have notice before suit; it must be laid and proven, be- 
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cause the omission to pay is more peculiarly known to the 
assignee, who has failed to get payment; so here the services 
are more peculiarly known to the person performing them than 
to the administrator. For these reasons I think the charge for 
funeral expenses cannot be sustained. I differ from the pre- 
siding judge below upon the question whether the difference 
due from the intestate on the division of the negroes among the 
children of his father is assets; in other words, whether the 
negroes allotted to him are assets to their full value or with a 
deduction of that sum. I think it formed a charge upon the 
negroes to that amount. The charge was made by the commis- 
sioners without the agency of the other children; their property 
to the amount of the difference was taken from them by men 
acting under the authority of the law, and the law would never 
take from them property and give them only the personal lia- 
bility of the person to whom the more valuable lot was awarded; 
and the law which takes from them the possession of their 
property gives them the most ample security; in fact, so much 
in value of the negroes is theirs, and nothing but the impossi- 
bility of dividing them converts that property into a charge 
upon the negroes, together with a debt upon the child, for he 

takes them cum onere. Suppose the sheriff standing by 
(407) when the division is made, with an execution to the full 

amount of all that child’s property, and the moment the 
division is made he levies on the negroes so allotted and applies 
them to the discharge of the execution, and if the opinion below 
is right such, I think, would be the consequence. I think there 
is no misjoinder of counts. It is perfectly settled that you may 
join a count against an executor charging him upon his promise 
as executor, that is, to pay out of the assets, with counts upon 
promises made by his testator; in each case the executor is liable 
in his representative character, that is, out of the assets. It is 
true the precedents furnish only cases where the testator gave 
birth to the obligation or received the consideration of the 
promise, but the reason of the thing applies to all obligations 
thrown upon the executor by virtue of his office; and if in this 
case the executor was liable to pay the funeral expenses out of 
the assets, without a precedent request or subsequent promise, 
or had specially promised to pay out of the assets, the judgment 
would be de bonis testatoris; and although the testator could 
not have received the consideration of the promise in case of 
funeral expenses, yet in this view of the case the executor is 
performing a duty in his character of executor (to say the least) 
which the law tolerates by enabling him to retain for the ex- 
penses of them. As therefore the plaintiff might have made out 
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such a case as would have supported the count, and if she had 
the judgment would have been the same as in the other counts, 
I can see no reason for arresting the judgment. 


Cited: Parker v. Lewis, 13 N. C., 22; Jones v. Sherrard, 22 
N. C., 182; Ward v. Jones, 44 N. C., 181; Ray v. Honeycutt, 
119 N. C., 512. 








(408) 
LOCKHART vy. HARRINGTON. 


The power of limited taxation for county purposes is necessarily con- 
fided to the several county courts, and its exercise is no in- 
vasion of the Bill of Rights. 


Tuis was an action of debt, from Anson, brought on a penal 
bond, the condition of which was that, whereas, the plaintiff — 
has taken into his possession by distress a horse, the property of 
the defendant, to satisfy the amount of a tax levied on the prop- 
erty of the defendant, for the purpose of defraying the expenses 
of building a new courthouse in the county; if the defendant 
should deliver the horse to the possession of the plaintiff on a 
certain future day, then the obligation was to be void. The 
breach assigned was the nondelivery of the horse. The defend- 
ant, among other matters of defense, contended that the bond 
was illegal, as being contrary to section 16 of the Bill of Rights, 
which déclares “that the people of this State ought not to be 
taxed without the consent of themselves, or their representatives 
in General Assembly, freely given.” A verdict passed, and 
judgment was rendered against the defendant below, and the 
only question presented by his appeal was, had the County Court 
of Anson the right and power to lay the tax referred to? 


Taytor, C. J. The only question made by this record is, had 
the county court a right and power to lay a tax for building a 
courthouse? This question is answered as.to the power by the 
several acts of 1741, ch. 33, of 1795, ch. 433, and 1816, ch. 911, 
which confer its exercise on the county courts. There is no 
ground for the constitutional objection, for the people 
of the State have not “been taxed without the consent (409) 
of themselves, or their representatives in General As- 
sembly, freely given.” Where a tax is to bear on all the citizens 
of the State or on all the property of the State, for general and 
public purposes, the Legislature can best judge of the amount 
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to be assessed and of the proportion in which it ought to be col- 
lected; and this power they have accordingly exercised them- 
selves, without exception. 

But the county courts can best judge of the public local wants 
of their respective counties and the resources of their citizens; 
and as these vary with almost every county in the State the 
power of limited taxation is necessarily and most conveniently 
confided to them. Without it it would be difficult, if not im- 
possible, to conduct the affairs of the State; and its undisputed 
exercise for nearly a century, amidst a people watchful of their 
rights and never backward in resisting a lawless power, is a 
strong proof, not merely of its benefit to the community, but of 
the correctness of its principle. After an acquiescence so com- 
plete no court would declare an act unconstitutional with any 
evidence short of that producing perfect conviction. 








(410) 
HERRIN vy. McENTYRE. 


1. A covenant of general warranty is subject to the same construction 
that a covenant for quiet enjoyment is, and when the habendum 
in a deed is to a man and his heirs forever he may recover for 
an eviction on such general warranty, though the clause of 
warranty should not mention to whose benefit it enures, for it 
shall be intended for the benefit of the person to whom the con- 
veyance was made. 


2. A purchases a tract of land, and sells it to B, B is evicted by a 
better title; as soon as this fact is satisfactorily ascertained by 
A he may immediately make compensation to B, and sue his 
own vendor without any recovery at law by B against him. 


Tis was an action, from Burke, brought upon a general 
covenant of warranty in a deed, and the plaintiff assigned as a 
breach an eviction by paramount legal title. 

The plaintiff on the trial below produced the deed of the 
defendant, dated 30 June, 1808, conveying to the plaintiff a 
tract of land, “to have and to hold to the said Abraham Herrin, 
his heirs and assigns, forever; and the said Thomas L. M’Entyre 
doth, for himself, his heirs, executors, administrators and as- 
signs, warrant and forever defend the said land and premises 
from all manner of persons whatever laying claim thereto.” 
Plaintiff then showed that he had conveyed a part of the land 
to one Nance and the residue to one Thompson, and that a 
recovery in ejectment had been obtained against them by one 
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Carson and another, and they had been turned out of possession 
by a title superior to that made by the defendant to the plaintiff. 
Plaintiff then proved that he had made compensation to Nance 
and Thompson for the injury they had sustained. The defend- 
ant contended that the deed contained no covenant for quiet 
enjoyment to the plaintiff, and that if it did plaintiff could not 
recover thereon until Nance and Thompson had recovered of 
him on his warranty to them. The court informed the jury that 
the deed did contain a covenant for quiet enjoyment by 

the defendant to the plaintiff, and also that the pleadings (411) 
in the cause did not raise the other legal objection made 

by the defendant; but if the pleadings had been proper to raise 
the question it would not have availed the defendant, for the 
plaintiff had a right to commence his action as soon as those 
claiming under him had been evicted by title paramount. Ver- 
dict for plaintiff; new trial refused; judgment, and appeal. 


Wilson for plaintiff. 


Taytor, C. J. This action is founded upon a covenant of 
general warranty, which is subject to the same construction with 
a covenant for quiet enjoyment ; and it is essential in this action 
that the plaintiff assign as a breach an ouster or eviction by a 
paramount legal title. It is stated in the declaration that Nance 
and Thompson, tenants in possession under the plaintiff, were 
legally ejected; and the case more particularly specifies that the 
plaintiff had conveyed the land to those persons who defended 
the ejectment on the strength of his title. Two objections are 
made to the plaintiff’s recovery; the first, that the deed from the 
defendant contained no covenant for warranty or quiet enjoy- 
ment to the plaintiff; second, that if it did the plaintiff could 
not recover until Nance and Thompson had recovered from him. 
The premises of the deed declare that the defendant has sold to 
the plaintiff a fee simple estate, and the habendum limits the 
said estate to the plaintiff, his heirs, executors, administrators 
and assigns forever; but the clause of warranty does not express 
to whom it shall enure. The ordinary rules of construction 
would seem sufficient to remove this difficulty, as it is the 
nature of a warranty to run with the estate; but Coke (412) 
states the case, “though in the clause of the warranty it 
be not mentioned to whom, etc., yet shall it be intended to the 
feoffee.” Co. Litt., 384. The objection, therefore, cannot pre- 
vail. There is nothing conclusive in the recovery of the land 
by ejectment as against the defendant. He was still at liberty 
to controvert the title of Carson and the other plaintiff in the 
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ejectment, and show if he could that their title was not superior 
to the one he sold. It cannot make any difference to him, there- 
fore, whether Herrin chooses to stand a suit or not. The only 
consequence would be an increase of costs; which he must ulti- 
mately pay. The plaintiff had a clear right to pay the money 
as soon as the eviction by a better title was ascertained to his 
satisfaction, and to bring this suit immediately afterwards. A 
new trial is refused on both grounds. 


Cited: Lee v. Gause, 24 N. C., 446; Webster v. Laws, 89 N. 
C., 229; Hodges v. Latham, 98 N. C., 243; Hodges v. Wilkinson, 
111 N. C., 61; Britton v. Ruffin, 123 N. C., 69; Wiggins v. 
Pender, 132 N. C., 639; Fishel v. Browning, 145 N. C., 75. 








LOCKE y. ISAAC ALEXANDER and CHARLES T. ALEXANDER. 


1. An attorney, acting for his principal, should perform the act in the 
name of the principal. 


2. Mesne profits during the enjoyment under a defective title cannot 
be set off against the claim of interest upon the purchase money, 
because the possessor is liable to the rightful owner for them. 
But where it appears that the possessor has enjoyed the lands, 
and cannot be called to account for the mesne profits, the reason 
of the rule ceases, and it does not apply. 


Tus was an action of covenant. From Casarrus. On 10 
May, 1810, the defendants executed to one Merrill an instru- 
ment of writing which, after reciting that the defendants acted 
in the execution of the instrument in their own behalf and as 
attorneys in fact for John Springs and Sarah, his wife, John 

M’Coy and Catharine, his wife, and Cunningham Harris 
(413) and Mary, his wife, witnessed that the defendants, “as 

attorneys aforesaid,” received the consideration money 
and conveyed to Merrill in fee simple certain lands and all the 
estate, right, title, interest, claim and demand and property of 
the said defendants,“as attorneys aforesaid,” of, in and to the 
said lands. The conclusion of the instrument was as follows: 
“And the said Isaac and Charles T. Alexander, as attorneys 
aforesaid, for themselves and their heirs, the aforesaid lands 
and premises, and every part thereof, against them and their 
heirs, the claim or claims of all and every other person or per- 
sons whatsoever, to the said Jonathan Merrill, his heirs and 
assigns, shall and will forever warrant and defend by these 
presents. In witness whereof,” ete. The paper was signed and 
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sealed by the defendants in their own names and not as attorneys. 
The power of attorney was as follows: 

“Know all men concerned that we, John Springs, Cunningham 
Harris and John M’Coy, joint heirs with Isaac and Charles T. 
Alexander of the estate of Evan Alexander, deceased, have made, 
constituted and appointed, and by these presents do make, con- 
stitute and appoint the above-named Isaac Alexander and 
Charles T. Alexander our true and lawful attorneys, for us and 
in our names to lease, let, sell or demise all or any part of the 
real estate of the aforesaid Evan Alexander, deceased, to such 
person or persons and for such price or sum of money as they 
may in their judgment think fit, and to make and execute titles 
for the same absolutely in fee simple; and also in our names and 
on our behalf to seal, execute and deliver such deeds, convey- 
ances, bargains and sales for the absolute sale or disposal thereof, 
with such clauses, covenants and agreements to be therein con- 
tained as our said attorneys may think fit and expedient, and we 
do hereby ratify and confirm all such deeds, conveyances, bar- 
gains or sales as shall or may hereafter at any time be made, 
sealed and executed by our said attorneys, touching gr concern- 
ing the above-named premises. In witness,” ete. 

Merrill conveyed his interest to the plaintiff, and after the 
death of Springs and Harris, in 1816, both of whom in right 
of their wives had a life estate, the plaintiff was turned out of 
possession of three-fifths of the land mentioned in the deed. The 
plaintiff was in possession and enjoyed the mesne profits 
until the death of Springs and Harris. The case, by con- (414) 
sent of parties, was considered as being between Merrill, 
plaintiff, and the Alexanders, and the record amended accord- 
ingly. On the trial below it was contended that Merrill could 
recover no more than the value of the life estate of M’Coy, 
Springs and Harris, as nothing mare was conveyed; but the 
court held that the plaintiff was entitled to the value of the fee 
simple. . 

It was further objected that as Springs and Harris had per- 
mitted Merrill to remain in the use and occupation of the land 
from the date of the deed until their death he was entitled to no 
damages during that period. The court instructed the jury to 
ascertain the value of the fee simple of the land at the time of 
the sale and to give interest thereon up to the rendition of judg- 
ment. The jury did so. A new trial was moved for and refused, 


and defendants appealed. 


Wilson for the appellants. 
A. Henderson, contra. 








IN THE SUPREME COURT. [8 





LocKE v. ALEXANDER. 





(415) Henperson, J. This case presents difficulties to the 

plaintiff’s right of recovery on the merits, and I am not 
prepared to solve them. It is very doubtful whether anything, 
as between the parties, passed by the deed. In the first part 
of the premises it is said to be a deed between Isaac and Charles 
T. Alexander, in their own behalf, and as attorneys for Springs, 
Harris and M’Coy, in right of their respective wives (naming 
them), of the one part, and Jonathan Merrill of the other, and 
witnesseth: that the said Isaac and Charles T., as agents and 
attorneys as aforesaid, in consideration of two thousand dollars, 
to them as attorneys as aforesaid, paid by Jonathan Merrill, 
bargain and sell the lands mentioned in the deed and all their 
right, title and interest as attorneys; in the warranty or cove- 
nant for enjoyment they act in their own behalf as well as at- 
torneys, and they execute the deed in their own names and not 
in their characters of attorneys. Attorneys are the mere instru- 
ments of their principals; the principals act by them, and the 
act, to be the act of the principal, must be done in his name; this 
deed is the act of the Alexanders, not of their principals; the 
attorneys are not the instruments of their principals but the 

actors in the transaction; nor does this reasoning at all 
(416) conflict with the opinion of this Court in Potts v. Laza- 

rus, 4 N. C., 180. It was there decided that the agent 
was not bound; but it does not necessarily follow that the prin- 
cipal was. If the principal is not bound it is a strong argument 
to show that the agent was intended to be bound; but in this 
Court, a court of law, we look at what the parties really did, not 
what it is probable they intended to do; and as to the deed’s 
passing the interest of the Alexanders, the whole of the granting 
part and the receipt of the consideration money by which the 
use was to be raised is in the name of them as attorneys, not in 
their individual names or rights. It is therefore matter of 
great doubt whether anything, even as befween the parties, 
passed, either the interest of the principals or of the attorneys; 
and if the covenant is a dependent one it falls to the ground with 
the interest it was intended to warrant, defend or protect. It is 
the common doctrine of warranty that it is annexed to and de- 
pendent on the estate; that it ceases with it; and the plaintiff 
Locke must have himself considered this as annexed to the estate 
which passed with it from Merrill to him, otherwise it is a mere 
chose in action and incapable of an assignment, and if so the 
action cannot be sustained in his name; and it appears to me 
that it would be doing violence to the acts and intention of the 
parties as well as contravening the rules of law to construe this 
a mere personal covenant; it is plain from the face of the deed 
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that some interest in the lands was recognized in Springs, Harris 
and M’Coy in right of their wives; and it is quite evident that 
the parties intended to pass that interest; and that interest 
passing the Alexanders were willing to bind themselves person- 
ally that Merrill should quietly enjoy the land, for they had 
no fears that he would be disturbed by any other title or were 
willing to risk the others. Now to bind them to defend against 
a title which all parties thought the deed had vested in Merrill, 
would be contrary to every principle of justice. These, 
among other reasons, should induce the Court to lean in (417) 
favor of construing it a dependent and not an independent 
covenant. But at any event I think the charge wrong upon the 
question of interest. Mesne profits during the enjoyment under 
a defective title is not set off against the claim of interest upon 
the purchase money because the possessor is liable to the right- 
ful owner for them, they are therefore left in his hands for that 
purpose ; but when it appears that the possessor has enjoyed the 
lands and cannot be called to account for the mesne profits the 
reason of the rule ceases and the rule no longer applies, and the 
mesne profits shall be set off. Interest is in most cases an equit- 
able demand and is left to the sound discretion of the court, but 
in this case it may be resisted without recourse to that maxim. 
It appears by the case the Alexanders had from Springs and 
Harris a power of attorney, executed to sell or transact any 
business in relation to these lands only, among other things that 
. the attorney contracted with Merrill for the sale of the lands, 
received his money and put him in possession, where he remained 
unmolested by Springs and Harris during their lives; after their 
deaths the wives ousted him; they were entitled to the mesne 
profits only from the deaths of their respective husbands; they 
had no claim to those which arose during the coverture, they 
belonged to the husbands. The mesne profits could not be left 
in Merrill’s hands to satisfy their claim for them, for they had 
none; the husbands could have none, for Merrill was placed by 
act of their agents duly authorized, and they had received Mer- 
rill’s money; he was there by their consent, and could not be 
charged as a trespasser. Nor was he liable for use and occupa- 
tion, there being no contract for that, either express or implied. 
(See the case of O’ Neal v. Holcom, decided in this Court about 
four years ago; unreported.) Nor can I perceive in what form 
of action or upon what principle Merrill could be sub- 
jected by the executors of the husbands. I mean not to (418) 
express any opinion where the possessor is protected in 
the enjoyment of the mesne profits by the statute of limitations 
or any collateral defense. I therefore think the presiding judge 
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erred in directing the jury to give interest upon the whole of the 
purchase money from the time of its receipt ; the defendants are 
not subject to the interest of two-fifths of the purchase money 
until after the death of Springs and Harris, respectively. Let 
a new trial, therefore, be granted. 


Hatt, J., concurred. 


Taytor, C. J. I coneur for making absolute the rule for a 
new trial on the score of damages. I desire to be understood as 
giving no opinion on the effect of the covenant generally. 


Cited: S. c., 9 N. C., 155; Cadell v. Allen, 99 N. C., 547; 
Wyche v. Ross, 119 N. C., 178; Pass v. Brooks, 125 N. C., 132. 








TATE vy. O'NEAL et al. 


1. Some degree of discretion in the punishment of slaves is necessarily 
allowed patrols. 


2. If, in the exercise of this discretion, they inflict punishment, they 
are not liable in an action to the master, unless their conduct 
clearly demonstrates malice against the owner. 


THs was an action from Wi1Lkes, brought against the defend- 
ant and two others, for beating the slave of the plaintiff. The 
defendants were the regular patrol of the Morganton District, in 
the county of Burke, and, finding the slave not on his master’s 
premises, they inquired for his pass, or permit, from his master, 

whither he was going, what was his business? To these 
(419) questions the slave returned no answer; and the defend- 

ants, together with one other patrol, composing a majority 
of those officers in that district, after consultation, inflicted on 
the slave fifteen lashes, having first made his body naked and 
confined him to the whipping-post. There was contradictory 
evidence as to the severity of the punishment, and one witness 
swore that some animosity existed between the family of one of 
the defendants and the plaintiff. 

The court instructed the jury that the County Court of Burke 
had no power to appoint the defendants patrols; and if a 
majority of them was present, and agreed, they might legally 
whip a negro subject to punishment; that if they found the 
whipping to be so excessive as to manifest that it was not 
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inflicted with the view of executing the law, but with the inten- 
tion of gratifying malice against the owner of the slave, such 
owner would be entitled to recover; but that in ascertaining that 
fact, they would not examine with the most scrupulous exactness 
into the size of the instrument or the force with which it was 
used, as some discretion must necessarily be allowed patrols; the 
excessive severity of the punishment must be such as a common 
observer would instantly perceive; that if the mode adopted by 
the defendants in whipping the slave was such as masters com- 
monly adopted, they had not acted unlawfully; and that for the 
purpose of whipping the slave, they might confine him to the 
public whipping-post ; that the refusal of the slave to answer the 
inquiries put to him authorized the patrol to believe he had been 
improperly or dishonestly occupied. Verdict for defendants, 
and motion for new trial; motion overruled; judgment, and 


appeal. 


Per Curtam: Upon looking into this case, we find nothing, 
either in the charge of the judge or finding of the jury, to justify 
us in interfering with the judgment of the court below. 

The rule for a new trial is therefore overruled, and the (420) 
judgment of the court below is affirmed. 


Cited: S. v. Hailey, 28 N. C., 13. 








STOUT v. WREN. 


A man shall not recover a recompense for an injury received by his 
own consent, provided the act from which the injury is received 
be lawful; but where two fight by consent, and one is beaten, 
he may recover damages for the injury, because fighting is an 
unlawful act. 


From Ranpoten. The plaintiff and defendant had a quarrel 
and agreed to fight. After retiring for that purpose, defendant 
asked plaintiff “if he would clear him of the law.” Plaintiff 
answered, “Yes,” and defendant beat him. Plaintiff made no 
resistance during the beating, and, according to the testimony of 
some, was too much intoxicated to know what he was doing. 
Other witnesses thought otherwise. 

The court instructed the jury that, if the plaintiff was so much 
intoxicated as not to know what he was doing, they ought to give 
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him a verdict; but if he was not ignorant of what he was about, 
he was not entitled to recover, having assented to the fight. 

The jury found for the defendant. A new trial having been 
refused, and judgment rendered, plaintiff appealed. 


Taytor, C.J. It is equally reasonable and correct that a man 
shall not recover a recompense for an injury received by his own 
consent ; but the rule must necessarily be received with this quali- 

fication, that the act from whence the injury proceeded be 
(421) lawful. Hence, in those manly sports and exercises which 

are thought to qualify men for the use of arms and to give 
them strength and activity, if two played by consent at cudgels, 
and one hurt the other, no action would lie. But where, in an 
action for assault and battery, the defendant offered to give in 
evidence that the plaintiff and he boxed by consent, from whence 
the inquiry proceeded, it was held to be no bar to the action; 
for, as the act of boxing is unlawful, the consent of the parties 
to fight could not excuse the injury. Boulter v. Clark, Buller, 
N. P., 16. The consequence of this distinction is apparent also 
in the law of homicide; for if death ensue from innocent and 
allowable recreations, the case will fall within the rule of excusa- 
ble homicide; but if the sport be unlawful and endanger the 
peace, and death ensue, the party killing is guilty of manslaugh- 
ter. Fost., 259. It is laid down in Mather v. Ollerton, Com- 
berb., 218, that if one license another to beat him, such license is 
void, because it is against the peace, and the plaintiff recovered 
a verdict and judgment. 

The case was very fairly put to the jury as to the evidence of 
the plaintiff’s intoxication; but I think the law was miscon- 
ciel in stating to them that if the plaintiff was sober, and 
assented, he was not entitled to recover. There must be a 

New trial. 


Hatt, J. Upon principle, unconnected with municipal law 
or policy, I doubt how far a person is entitled to recover dam- 
ages, after having agreed to take his chance in a combat, and 
after the event had proved the miscalculation he made upon his 
own strength. Considering it merely as a violation of a private 
right, I should say, volenti non fit injuria. 

Where the State is a party by way of indictment, the consent 
of the party does not stand in the way of a conviction, because 
the fine goes to the State for the injury done her by a breach of 
the peace. However, the authority in Buller’s N. P., 16, is the 
other way, and, I am inclined to believe, has policy for its sup- 
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port. For these reasons, I acquiesce and agree that the (422) 
rule for a new trial shall be made absolute. 


Henperson, J., concurred. 








YADKIN NAVIGATION COMPANY vy. BENTON, 


Some actions, local in their nature, and some transitory ones, must 
be brought where the cause of action arises; but with these 
specified exceptions, no action can be brought in a county in 
which neither party resides. ‘Semble, the residence of a corpo- 
ration aggregate is not to be considered co-extensive with the 
limits of the State. , 


Tus was a motion for judgment against a stockholder in the 
Yadkin Navigation Company on installments unpaid, pursuant 
to the acts of Assembly, from Casarrus. The notice required 
by the acts was made returnable to Cabarrus Superior Court. 
The defendant admitted the service of the notice, and pleaded in 
abatement that neither the plaintiff nor defendant resided in 
Cabarrus. To this plea the plaintiff demurred, and the court 
sustained the demurrer. The defendant answer over, and final 
judgment was rendered against him, from which he appealed. 


Taytor, C. J. The act of incorporation, authorizing the 
plaintiffs to recover judgment in any court of competent juris- 
diction, renders it necessary to ascertain whether the Superior 
Court of Cabarrus became possessed of it in consequence of any 
act of Assembly. The first act on the subject (1777, secs. 9 and 
10) provides that where the parties live in different dis- 
tricts, and the debt or demand amounts to £50, the suit (423) 
shall be brought in either district, at the option of the 
plaintiff. Here the case states that neither plaintiff nor defend- 
ant lived in the county of Cabarrus; consequently, that court 
cannot entertain jurisdiction of the suit. Some actions, local in 
their nature, and some transitory ones, must be brought where 
the cause of action arises; but, with these specified exceptions, 
no action can be brought in a district (or county) in which 
neither party resides. The question, whether a corporation can 
have a residence in a county, so as to bring a suit there against 
an individual who resides in a different county, is not made in 
this case, and therefore no opinion is given upon it; but the 
notion of its residence, being coextensive with the State, and 
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being therefore competent to sue in any county, seems to be at 
variance with the authorities cited in 5 Cranch, 61. The de- 
murrer must be overruled and the suit abated. 








DOE ON DEMISE OF HAM and Wife v. MARTIN. 


An estate descends to A. from his mother, and from him descends to 
E., his niece of the whole blood. E. shall hold the estate to the 
exclusion of M., who is sister of the half blood to A. on the 


paternal side. 


EsectmMent, from Pasquotank. Mary Pritchard, then wife 
of Thomas Pritchard, Sr., died, seized and possessed of the land 
in dispute, before 1795, leaving her husband surviving her, and 
leaving two children by him, viz., Thomas Pritchard, Jr., and 
Elizabeth, who afterwards intermarried with William Clary. 
Thomas Pritchard, Sr., afterwards intermarried with another 
wife, and had issue by her, Mary, the wife of the plaintiff, and 
died. Thomas Pritchard, Jr., entered upon the premises in dis- 

ute as heir to his mother, and was seized and possessed 

(424) of the same until his death, in 1802. He died intestate 

and without issue, leaving Elizabeth P. Clary, daughter 

of his sister, Elizabeth Clary, who had in the meantime died in- 

testate, leaving the said Elizabeth P., her only child. The de- 
fendant claimed under Elizabeth P. Clary. 

On these facts the court below nonsuited the plaintiff. Motion 
that the nonsuit be set aside and new trial granted; motion re- 
fused, and plaintiff appealed. 


Taytor, C. J. The estate claimed in this case descended to 
Thomas Pritchard, Jr., from his mother, Mary, and from him 
to his niece of the whole blood, Elizabeth P. Clary, under whom 
the defendant claims. The plaintiff claims in right of his wife, 
who is sister of the half blood to Thomas Pritchard, Jr., on the 
paternal side. Had the question arisen between the plaintiff and 
Elizabeth, the wife of Clary, it would then have presented the 
same point with Pipkin v. Coor, 4 N. C., 14, which was a contro- 
versy between the brothers and sisters of the whole blood on the 
part of the acquiring ancestor on the one side and the half blood 
on the other; but it depends on the very same principles and is 
governed by the two provisos to the third clause of the act of 
1784—the first giving preference, where intestate dies without 
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issue, to the brothers and sisters of the half blood, on the side of 
the acquiring ancestor, in exclusion of the brothers and sisters of 
the half blood on the other side. The act, by preferring one set 
of half blood to the other, must necessarily prefer the whole blood 
of the ancestor, from whom the estate descended, to the half blood 
of the one from whom it did not descend. This construction is 
unavoidable; otherwise, we must suppose that the Legislature 
meant to put the half blood in a better situation than the whole 
blood.” The other proviso to the clause gives the same 

right to the issue of a brother or sister of the intestate (425) 
dying in the lifetime of the intestate, which their ancestor 

would have had if he had lived. Therefore, as Elizabeth Clary 
died in the lifetime of Thomas Pritchard, Jr., Elizabeth P. 
Clary stands in the place of her mother and represents her, and 
is entitled to the land, in exclusion of her aunt of the half blood 
on the paternal side. The motion for a new trial must be over- 
ruled and a judgment entered up for the defendant. 








THE GOVERNOR, to the use of Robertson & Co., v. MATLOCK et als. 


In debt on sheriff’s bond for escape, it is proper for the jury to con- 
sider the damages really sustained by the escape; and they are 
not bound to give the whole sum due from the original debtor. 


Tus was an action of debt upon a sheriff’s bond against the 
defendant and his sureties, from Rock1ineHam; and the declara- 
tion alleged that Matlock had voluntarily permitted the escape 
of one Hodges, who was in custody of a ca. sa. at the instance of 
Robertson & Co. The facts, as stated in the declaration, were 
substantially proved before Nash, J., who instructed the jury 
that, whether the escape were voluntary or negligent, the liability 
of the defendant remained the same; and should they find for the 
plaintiff, that question, whether voluntary or negligent, could 
make no difference as to the quantum of damages to which plain- 
tiff might be entitled; that as the suit was brought for damages 
for a breach of the covenants in the sheriff’s bond, the plaintiff 
was entitled to damages, in either case, only to the amount of the 
loss sustained in consequence of the breach; and that loss de- 
pended on the ability of the debtor to pay. 

It was proved on the trial that the debtor was insol- (426) 
vent, and the jury found a verdict for the plaintiff and 
assessed his damages to $25. Plaintiff moved for a new trial, on 
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the ground of misdirection in matter of law; motion disallowed ; 
judgment, and appeal. 


Taytor, C.J. That the act of 8 and 9 Will. III., ch. 2, sec. 8, 
was extended in practice to this State, and considered to be in 
force in 1777, is rendered plain by the Court Law, section 73 of 
which provides for rendering judgment in an action of debt 
which shall be final, “except where damages are suggested on the 
roll.” No such practice was known at common law; for’, when 
covenants and agreements were contained in the condition of a 
bond, the plaintiff, upon’a breach, recovered the whole of the 
penalty, and the defendant was driven into equity for relief. 
The statute of William is the only one providing for bonds with 
covenants or agreements in the condition, and the very great 
necessity for the regulations it contains makes it difficult to sup- 
pose that our ancestors could have done without it. A sheriff’s 
bond for the performance of his duty especially requires such a 
provision, and no breach that could be assigned under it more 
so than an escape, in which cases of great hardship sometimes 
occur against the sheriff. Taking the eighth section of the stat- 
ute then to be in force, it is the settled law under it that it is not 
in the power of a plaintiff to refuse to proceed according to it, 
in cases within the provisions of the section, but that he must 
assign the breach of such covenant as he proceeds to recover the 
satisfaction for; and the jury, upon the trial of a cause, must 
assess damages for such of the breaches assigned as the plaintiff, 
upon the trial of the issues, shall prove to have been broken. 
2 Wils., 377. 

It was proper, then, for the jury in this case to consider the 

damages really sustained by the escape, and they were not 
(427) bound to give the whole sum due from the original debtor, 

as in debt upon the statutes of Westminster 2, and Rich. 
II. The rule for a new trial must be discharged. 


Cited: S. v. Skinner, 25 N. C., 567; S. v. Eskridge, 27 N. 
413; Willey v. Eure, 53 N. C., 322; Harris v. Harrison, 78 N. 
217. 


C., 
C. 


. 
? 








MANN vy. VICK. 
1. It is the duty of public officers who are paid for their services, to 
furnish blanks to be executed by individuals who have business 
to transact with them in their official characters. 
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2. Where a prisoner, desirous of being admitted to the prison bounds, 
applies to the sheriff, and offers to prepare a bond with ample 
security, and the sheriff refuses to admit him to the rules, or to 
take gny bond, such conduct on the part of the sheriff is a 
waiver of any further act to be done by the prisoner, even sup- 
posing the law required him to prepare and tender a bond. 


From Hautrax. The declaration, which contained but one 
count, charged that Vick, being Sheriff of Nash County, and one 
Ricks his deputy, Ricks had refused to allow the plaintiff the 
bounds of the prison in the county of Nash, though sufficient 
security had been offered. 

The plaintiff, to support his case, exhibited a writ of ca. sa. 
against him, returned “executed” by the defendant; and also 
proved by the records of the court that prison bounds: had been 
laid off according to law. A witness, Arrington, then swore that 
he, as the agent and friend of the plaintiff, applied to the deputy, 
Ricks, and informed him that the plaintiff was desirous of being 
admitted to the bounds, and that the witness (whose sufficiency 
was proved) offered to become plaintiff’s security. Ricks said 
he did not know how to prepare a proper bond, and the witness 
then offered to prepare it. When about to do so, the brother of 
Ricks suggested some objection, and Ricks then told the 
witness that he would take no bond and would not admit (428) 
the plaintiff to the bounds. The witness, in consequence 
of these declarations, proceeded no further, and no tender or 
offer of any other nature than that before made was proved. 

It was contended below for the plaintiff that it was the duty of 
Ricks, as an officer, to prepare the bond; but, even if this were 
not the law, there had been proved a sufficient offer on the part 
of the plaintiff to do all that the law required, and a refusal by 
the officer. 

For the defendant it was said that it was incumbent on the 
plaintiff to show that he had actually prepared a bond, had it 
executed, and tendered it at the time of the refusal. 

The opinion of the court upon the law was that it was not 
incumbent on the sheriff to prepare a bond for the prison bounds 
whenever a person should ask the benefit of the rules, although 
the prisoner might have been able to refer to a person (a suffi- 
cient security), or even have such a person present, who would 
state his willingness to become security. But, although the court 
thought it the duty of the prisoner, and not of the sheriff, to have 
the bond prepared, yet, if in this case the jury should believe that 
the plaintiff, by Arrington acting for him, offered to give 
security for the bounds and to have a bond written and executed, 
and had at the time the ability to give sufficient security, and 
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that Ricks, the officer, then declared that he would not admit the 
plaintiff to the privilege of the bounds and would not take any 
bond, this was, on the part of the officer, a waiver of any further 
act to be done by the plaintiff, and rendered it unnecessary for 
the plaintiff to have a bond written and executed in order to 
maintain his action. The jury returned a verdict for the plain- 
tiff, and a new trial having been refused, from the judgment ren- 
dered defendant appealed. 


(429) Mordecai for plaintiff. 


Hart, J. Viewing this as a question between the plaintiff and 
the defendant, as an individual and not as sheriff, -I think the law 
is on the side of the plaintiff; and I think it was correctly stated 
by the judge to the jury, in his charge, when he stated “that if 
they should believe from the evidence that the plaintiff, then a 
prisoner, by Arrington acting for him and on his behalf, offered 
to give security for the bounds and to have a bond written and 


‘executed, and had at the time the ability of giving sufficient 


security, and that Ricks, the officer, then declared that he would 
not admit the plaintiff to the privilege of the bounds and would 
not take any bond, this was, on the part of the officer, a waiver 
of any further act to be done by the plaintiff, and rendered it 
unnecessary for the plaintiff to have a bond written and executed 
in order to maintain his action,” and I think Jones v. Barclay, 
Doug., 684, an authority in point. 

[ think the first part of the judge’s charge more questionable, 
when he says it was the duty of the plaintiff to furnish a bond to 
be executed for the prison bounds. It is certainly correct when 
applied to dealings between private citizens; but custom and the 
fitness of things require that public officers, who are paid for 
their services, should furnish blanks to be executed by indi- 
viduals who have business to transact with them in that charac- 
ter. Much and serious injury and inconvenience would be the 
consequence of a different practice. Few men are acquainted 
with the forms necessary to be observed in drawing bonds which 
it is their duty to execute. The general and, I had thought, the 
universal practice was, that clerks, sheriffs and others furnished 

the necessary papers appertaining to their official duties. 
(430) From this consideration, as well as from the ground first 
taken, as to the charge of the judge, I think the rule for a 


new trial should be discharged. 


Henpverson, J. In transaction between individuals, it cer- 
tainly is necessary that he who is bound by his contract, or even 
by law, to give a bond, make an assurance (such as he by his sole 
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act can make), an acquittance, or release, must make such bond, 
assurance, ete., and it is not sufficient for him to show that he 
was ready and willing to do so; and if he does not do it in 
stating his excuse he must in general show that the defendant 
either prevented the performance or rendered it unnecessary to 
do the prior act by his neglect or by his discharging the defend- 
ant from his performance. These are the words of Chitty on 
Pleadings, 317, 318, which he extracted from the best authors, 
and are consonant to the rules of common sense. The plain- 
tiff’s ability to perform must also be shown; otherwise, the non- 
performance could not arise from the prevention, neglect or dis- 
charge of the defendant, but from his inability to perform. 
What amounts to a discharge is matter of law; but the fact from 
which the legal inference is drawn is matter of fact. To consti- 
tute the discharge, it is not necessary that the word “discharge” 
should be used; any other word or act which goes to show that 
the plaintiff does not require the act to be done, as that it is 
unnecessary, or unavailing, or that the plaintiff would not accept 
of it if done, is the same thing, and has the same operation, and 
the meaning of it is, “I will not accept of it; it will profit you 
nothing; it will not be thg basis of any act of mine, nor will you, 
by my act, obtain what you are seeking therefrom; it is perfectly 
useless and unnecessary for you to do it.” The law, which re- 
quires nothing to be done in vain, dispenses with the performance 
of the act. » It amounts, therefore, to a tender and refusal. Not- 
withstanding the construction given to Jones v. Barclay, 

Doug., 684, I consider it an authority for the plaintiff, (431) 
except upon the point of an independent ability, of which, 

hereafter. The declaration states that the plaintiff offered to 
assign the equity of redemption and a release, and tendered to 
the defendant a draft of the assignment and release for his appro- 
bation, and then and there offered to execute and deliver and 
would have executed and delivered the said assignment and re- 
lease to the defendant, but that the defendant absolutely dis- 
charged the plaintiff from executing the same. The defendant 
pleaded that the plaintiff never did execute an assignment of the 
said equity of redemption, etc., to which plea the plaintiff de- 
murred. This demurrer of the plaintiff put not only the validity 
of the defendant’s plea, but the goodness of his own declaration, 
to the test; and if the facts set forth in it were not sufficient to 
support his legal inference, to-wit, that the defendant discharged 
him from the execution and delivery of the assignment and re- 
lease, the declaration is bad; for a declaration is a compound of 
facts and legal inferences. It is the province of the jury to pass 
upon the facts, and of the court upon the legal inferences. The 
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decision of the court upon the demurrer was, that the declaration 
was good, thereby affirming that there was no necessity of mak- 
ing and sealing the assignment and release, but that an offer was 
sufficient, if the defendant refused to take any assignment or 
release ; that is, that the refusal to take any assignment or release 
dispensed with the necessity of making one; for why should one 
be made which is to enable the court to see that it is a good one, 
when none would do? But the counsel says this was on a de- 
murrer where the facts are admitted. What facts? Only those 
set forth. And the demurrer varies it from an issue in this only, 
that the court at once judges upon the correctness of the legal 
inference made by the declaration, the facts being admitted. On 

an issue, the facts are denied; but when on an examination 
(432) found to be true, the court must see, when passing judg- 

ment, that the legal inferences are correct ; and in the case 
in Douglas the same question would have arisen if the defend- 
ant’s plea had been found by the jury to be true; for by the judg- 
ment given to the plaintiff the Court thought it no answer to the 
plaintiff’s declaration, for its truth was omitted by the plaintiff's 
demurrer. So far as regards this part of the case, the facts 
stated in the record amount to a discharge, if true, provided it 
appears that the plaintiff shows that he had the ability to per- 
form, which, the counsel for the defendant contends, means the 
independent power to perform the act; and this is true where the 
act to be performed is one capable of being reduced under his 
absolute control, as in a tender of money or a horse. It is not 
sufficient to show that his friend was standing by, ready to lend 
the one or the other, if the defendant would agree to receive it; 
the things are in their nature capable of being placed entirely 
within the control of the person making the offer; and his being 
in that state, with regard to them, shows his inability to go far- 
ther, for the things are capable of being more within his control; 
but when he is to bind himself, with security, as a free agent is 
to be bound with him, and he has that security present and will- 
ing to’ become bound, a moral certainty would seem to be suffi- 
cient; and if he is prevented by the discharge of the defendant, 
I think it would seem to follow that the nonperformance arises 
from the discharge of the defendant, and not from the plaintiff’s 
inability to perform the act. I repeat it again—a moral cer- 
tainty of being able to perform is sufficient. It is said this might 
encourage spurious offers; that men would agree to be security 
merely to entrap another. The defendant may avoid all harm 
by being merely passive or by agreeing to receive the thing which 
he was bound to receive. There is no necessity of refusing or 
discharging the plaintiff from the tender; and whether this was 
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a delusive tender, was properly left to the jury; and, also, 
whether Arrington acted as the friend or agent of the (433) 
plaintiff, or merely as the enemy of the defendant Vick. 

I am also induced to believe that, however the law may be be- 
tween individuals, that whenever an officer is required to make 
his official conduct depend on his taking or receiving a bond from 
a person, that it is his business to prepare one. Custom and con- 
venience require this. He is presumed to know the laws and the 
forms peculiar to his office better than a mere individual. A 
contrary practice would lead to oppression ; and, although in this 
case no fee is fixed, from which it may be inferred that it was 
not his duty, it is either, I think, a casus omissus or it is included 
in his extra allowance; nor need we apprehend vexatious appli- 
cations any more than in cases of bail, where it cannot be contro- 
verted that he is bound to furnish the bail bond, for he has a fee 
for it; for it is on his taking bond, and not for furnishing the 
bond, that the fee is due; and the sheriff might be equally vexed 
by the appellant’s omitting to sign the bail bond, for no fee would 
then be due. To avoid these inconveniences and oppressions, I 
think, on sound principles, it is the officer’s duty to furnish all 
official bonds, and that the sheriff now alleges, with a very bad 
grace, as an excuse for not giving the bonds, that it was not his 
business to prepare the bond, when he at the time declared that 
he would not take any bond. We should be well satisfied that 
this after-thought of the sheriff furnished a good defense; and if 
it was not an after-thought, he is guilty of a foul fraud in mis- 
leading the plaintiff. 


Per Curtam: Let the rule for a new trial be discharged. 
Cited: Mayo v. Mayo, 9 N. C., 331. 








(434) 
STATE vy. BEN, the slave of J. B. Herrington. 
Notwithstanding the act of 1741, a slave tried for a capital crime may 
be convicted on the testimony of a slave, though uncorroborated 

by pregnant circumstances, 


Inpicrment for burglary, tried before Badger, J., from Cra- 
veN. In this case the fact of burglary was proved by the testi- 
mony of a white man, a witness above suspicion, but the only 
evidence to show any agency therein on the part of the prisoner 
was given by a slave, and that evidence was direct and positive. 
The counsel for the prisoner contended such evidence was insuffi- 
cient to convict the prisoner, because not supported by “pregnant 
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circumstances.” The court instructed the jury that whatever 
rules existed on the subject were rules of reason and prudence, 
addressed to their sound discretion, but that there was no posi- 
tive rule of law which should prevent them, if they believed the 
testimony of the slave, from finding a verdict of guilty against 
the prisoner, although his testimony was not supported by other 
proof. 

The jury found the prisoner guilty. A motion for a new 
trial was overruled, and sentence of death passed, from which the 
prisoner appealed. 


Tayxor, C. J. I have not been able to ascertain in what man- 
ner slaves, accused of capital offenses, were tried before ch. 24, 
Laws 1741. The collection of the laws which I have seen are 
silent on that subject ; but it may be conjectured that the County 

Courts entertained jurisdiction.* Among the very few 
(435) events connected with the early settlement of the State, 

which history has condescended to notice, that of an insur- 
rection of slaves, in 1738, has come down to us; and I infer, from 
the period of its occurrence, that it suggested the rigorous and 
detailed system of police which was established in two or three 
years afterwards. Accustomed, as our ancestors were, to the 
usages of the common law, and its solemnity in capital trials, 
they were probably impelled by a sense of common danger and 
the duty of self-preservation to vest this extraordinary jurisdic- 
tion in three justices and four freeholders, who might be hastily 
collected at the courthouse, and proceed to the condemnation and 
execution of a slave, without indictment, jury or notice to the 
owner. Had such a special jurisdiction, so wholly out of the 
course of the common law, been created without any specification 
of the sort of testimony it should require, it is to be apprehended 
that very slight circumstances would have led to a conviction; 
more especially in cases of conspiracy and insurrection, trials 
for which have in our own day produced monstrous injustice.t 

*Among the early records of the county court of Craven may be 
found a history of the proceedings of “a special court of sessions, held 
at the courthouse in Newbern Town, 10 Aprill, 1740, truely to enquire 
into an accusation brought by Nicholas Fox against Rachael, a negroe 
woman belonging to Martin Franck.” The prisoner in this case 
appears to have been charged with a capital felony, and the court 
was composed of four justices of the peace and three freeholders. 
This may perhaps furnish some evidence of the mode of proceeding in 
the case of slaves charged with capital offenses prior to the act of 
1741.—Reporter. There was a prior act, Laws 1715, ch. 46, sec. 11. 
See 23 State Records, 64.—ANNOTATOR. 

+ One of the first cases which probably occurred after the passage of 
ch. 24, Laws 1741, is also to be found on the records of Craven County 
court. The court met on 27 April, 1741, to inquire (in the language 
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It was a salutary caution to the triers not to infer from the 
unusual mode of trial that they should be satisfied with 
weaker evidence than the common law prescribes; and, (436) 
since every other form by which the law aims to secure an 
impartial trial was withdrawn from slaves, the Legislature pre- 
scribes that rather more evidence shall be demanded for their 
conviction than is in general necessary. Reasoning of this kind 
occasioned, as I think, the act of 1741, to declare that the triers 
should “receive such testimony of negroes, mulattoes or Indians, 
bond or free, with pregnant circumstances, as to them shall seem 
convincing.” When the act of 1793 extended the trial by jury 
to slaves, I strongly incline to believe that it was a virtual repeal 
of so much of the above section as differs from the common-law 
rule of evidence; and that conferring the right of trial by jury 
in open court does, ipso facto, draw after it, as an incident, the 
common-law principles of evidence and all the consequences 
of common-law proceedings. I do not, however, rest my 
opinion solely on this ground. It is to be observed that every 
time the Legislature have touched this subject since the Revolu- 
tion, it has been for the purpose of improving the condition of 
slaves, more especially in admitting them to the benefit of an 
impartial trial in capital cases. The act of ‘1816, giving the 
Superior Courts exclusive jurisdiction of capital crimes com- 
mitted by slaves, extends to those persons the full benefit of a 
common-law trial, indictment, the benefit of counsel and clergy, 
and the right of challenge for cause, withholding dénly the per- 
emptory challenge, which could scarcely have been of any use to, 
them. The first section directs “that the trial shall be conducted 
in the same manner and under the same rules, regulations and 
restrictions as trials for freemen are now conducted.” This, it 
seems to me, is full authority to the Superior Courts to look at 
the common law for the rules of evidence, modified as they are in 
relation to colored persons by the act of 1777; and I cannot doubt 
that the first section, taken together with the repealing 
clause, does annul section 48, Laws 1741. (23 State (437) 
Records, 202.—Annorator.) But why should the act 

of 1816, which does the Legislature so much honor, be so 
construed as to place slaves on a better footing, in respect to 


of the record) “for our Sovereign Lord, the King, concerning the mur- 
ther of Robert Pitts.” The inquiry—for trial it was not—terminated 
in the conviction and almost immediate execution of Jack, a slave of 
the deceased; and from the evidence, as given in detail on the record, 
one cannot but be forced to the conclusion that the excitement must 
have been wonderful, which could have induced men to doom to death 
a fellow-being on such testimony as, if laid before a grand jury of the 
present day, would not induce it to find a bill.—Reporrer, 
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evidence, than free persons? On the trial of the latter for 
a capital crime, sworn to only by one witness, the jury is 
instructed to judge of the credibility of the witness, and, if 
they believe him, that one is sufficient to convict, without any 
pregnant circumstances; whereas, if the rule of 1741 is still in 
force, the jury must be told that, however well satisfied they are 
with the testimony of one witness, or thoroughly convinced of 
the guilt of the slave, they must nevertheless acquit him, in the 
absence of pregnant circumstances; and this notwithstanding the 
previous finding of the bill by a grand jury, and the examination 
of the case in a way the most favorable to the discovery of truth. 
If the grand jury cannot find the bill upon the testimony of one 
credible witness, without pregnant circumstances, nor the petit 
jury convict, then the trial is not conducted “in the same man- 
ner and under the same rules, regulations and restrictions as 
trials of freemen are now conducted.” If criminal slaves cannot 
be punished for crimes which are usually committed with the 
most studied secrecy, but through a species of evidence not 
always to be had, and which, if obtained, could not deepen the 
conviction arising from the testimony of a credible witness, it is 
to be apprehended that a mischievous state of impunity will be 
the consequence. * 

There is one circumstance tending to show that the Legislature 
of 1802 did not believe the provision of 1741 was in force, for in 
the act “to prevent conspiracies and insurrections among the 
slaves” the rule of evidence is re-enacted in relation to these 
crimes. Now, the act of 1741 made it applicable, not only to 
those offenses, but to all others; and if it were not repealed by 
1793, must have been in force in 1802. The act last noticed was 
passed soon after some disturbances had arisen among the slaves 

in the lower part of the State, and the clause was prob- 
(438) ably re-enacted for the purpose of tempering that excess 
which public excitement had produced in the trials for 
these offenses. Upon the whole, I think the conviction is right. 


Henperson, J. Laws 1741, ch. 24, sec. 48, erects a court for 
the trial of slaves, composed of three or more justices of the peace 
and four freeholders, and empowers and requires them to take for 
evidence the confessions of the offender, the oath of one or more 
credible witnesses, or such testimony of negroes, mulattoes or In- 
dians, bond or free, with pregnant circumstances, as to them shall 
seem convincing, without the solemnity of a jury. As long as this 
court remained, under any modification, the testimony prescribed 
by the act remained with it. But when the trial of slaves was 
transferred, first to the County Court, by the act of 1793, and 
then to the Superior Court, by the act of 1816, courts proceeding 
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by known and established rules of evidence, the evidence pre- 
scribed to the court established by the act of 1741 was not trans- 
ferred with the jurisdiction, but the rules established in the court 
to which cognizance of the offense was transferred or given be- 
came the rule of decision; and it is not at all like the case of 
treason or perjury, to which it was attempted to liken it, for in 
them the rules of evidence are attached to the offense, and will 
follow its trial to any court; but the rule prescribed to the court 
established"by the act of 1741 is attached to the court and is con- 
fined to trials in that court, or to a court modified from that. I 
lay no stress on the words in the act of 1816, “rules, regulations 
and restrictions” ; it is most probable they relate only to the form 
of the trial; nor shall I search for reasons which might have 
induced the Legislature to require pregnant circumstances in one 
court and not in the other; or why, by the act of 1802, to punish 
slaves for conspiring to rebel or make insurrection, or to commit 
murder, again prescribes the same rules as to the evidence, and 
particularly that the testimony of one negro or person of j 
color shall not be deemed conclusive or sufficient to con- (439) 
vict, without pregnant circumstances, thereby strongly 
implying that it was considered that the rule of evidence pre- 
scribed to the court established by the act of 1741 was no longer 
in foree; but I know in practice the same thing is often, for 
greater caution, re-enacted. I think this case is clear, upon the 
grounds that the rule as to pregnant circumstances was pre- 
scribed to another court than the one before which this slave was 
tried ; that the latter court was in existence before the transfer of 
cognizance; that at the time of the transfer it had rules of its 
own, including the rules of evidence by which it ascertained the 
disputed facts; that by the act of 1777 negroes, Indians and 
mulattoes are declared to be competent witnesses against each 
other, without calling in the aid of legislative intention arising 
from other acts. I can see no error in the judge’s charge, and no 
grounds for a new trial. Let the rule be discharged. 


Hat, J., dissentiente: It is proper, in this case, to take a 
view of all the acts of Assembly which relate to it. Laws 1741, 
ch. 24, see. 48, is the first.* It declares that “if three or 
more negroes or other slaves shall at any time hereafter con- 
sult, advise or conspire to rebel or make insurrection, or shall 
plot or conspire the murder of any person whatsoever, such 
consulting, ete., shall be adjudged and deemed felony, and the 
slave convicted thereof shall suffer death.” It then declares 


* There was a prior act, 1715, ch. 46, sec. 11. 23 State Records, 64. 
25 ib., 169. ANNOTATOR. 
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“that three justices and four freeholders, owners of slaves, 
are empowered, upon oath, to try all manner of crimes and 
offenses that shall be committed by any slave, at the courthouse, 
and to take for evidence the confession of the offender, the oath 
of one or more credible witnesses, or such testimony of negroes, 
mulattoes or Indians, bond or free, with pregnant circumstances, 
as to them shall be convincing, without the solemnity of a jury.” 

Under this act, the uncerroborated testimony of a slave 
(440) would not be sufficient to convict a slave of ant crime. I 

do not think that Laws 1777, ch. 2, sec. 42 (24 State Rec- 
ords, 60—Annortator), has any bearing upon the present ques- 
tion. That act only incapacitates negroes, mulattoes and some 
other persons to be witnesses, except against each other. This 
act only recognizes their competency, as the act of 1741 had done, 
but it is silent as to their credibility. By Laws 1793, ch. 5, 
jurisdiction of all offenses committed by slaves is transferred to 
the County Courts and to a jury of good and lawful men, owners 
of slaves. Nothing is said in this act relative either to their 
competency or credibility. If the act of 1741 required pregnant 
circumstances to support the testimony of a slave or negro, 
until it is repealed it is still required. I cannot think that 
the transfer of jurisdiction from the three justices and four 
freeholders, owners of slaves, to the County Courts is, ipso facto, 
a repeal of it. Laws 1802, ch. 17, makes some new regula- 
tions as to the offenses of conspiracy and insurrection, and 
declares that, as to them, the testimony of a negro or person 
of color shall not be deemed sufficient or conclusive to con- 
viet the person charged, unless same shall be supported by 
such pregnant circumstances as to the jury shall appear con- 
vincing. It may be asked, why did the Legislature interpose 
this guard against convictions for conspiracy, ete., when the 
same guard was interposed by the act of 1741 against con- 
viction of crimes of every description? The question I can- 
not answer, but I feel myself at liberty to say that re-enacting in 
1802 what was enacted in 1741 is no repeal of the first act. The 
next law on this subject was passed in 1816 (New Revisal, ch. 
912). This act transfers to the Superior Courts exclusive juris- 
diction in all cases where slaves shall be charged with the com- 
mission of any offense, the punishment whereof may extend to 
life, limb or member, and under the same rules, regulations and 
restrictions as in trial of freemen for like offenses. The latter 

expression, I think, relates to the mode of conducting the 
(441) trial. It is altogether silent, both as to the competency 

and credibility of witnesses. That, as I apprehend, was 
left to the law as it then stood—I mean the law of 1741. This 
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case has been likened to the cases of high treason and perjury 
(and I think not improperly). In each of those cases two wit- 
nesses were necessary to a conviction, and I think it would be 
required (until altered) upon a transfer of jurisdiction of those 
offenses from one tribunal to another. The only want of resem- 
blance between those cases and the one before us is that in those 
cases, and those only, the testimony of one witness is not sufficient 
to a conviction in the case of freemen; and the testimony of one 
witness—I mean that of a slave—without pregnant circum- 
stances, is not sufficient to convict slaves of any crime. It has 
been argued that when the Superior Courts acquired jurisdiction 
in these cases the rules of evidence attached to them, as in trials 
of free persons. I cannot come to the conclusion that a positive 
law should be repealed by subsequent laws in which so little inti- 
mation is given of legislative will that they should have that 
effect. That the policy of the law of 1741 was founded on a 
sense of the degraded state in which those unhappy beings ex- 
isted, no doubt, will be ceded. Being slaves, they had no will of 
their own, and a humane policy forbade that the life of a human 
being (one of themselves) should be taken away upon testimony 
coming from them, unless some circumstance appeared in aid of 
that testimony. If this was a just policy, I am not aware, if we 
were now to examine their condition, that anything would be 
discovered so much more favorable to the cause of truth as to 
require a repeal of the laws now in force by the Legislature, or a 
construction of them by the courts tending to the same end. ~ 

My opinion, therefore, is that the rule for a new trial should 
be made absolute. 








(442) 
STATE vy. POLL and LAVINIA, slaves, ete. 


. The declarations of a deceased person, that he was poisoned by 
certain individuals, not made immediately previous to his 
death, but at a time when he despaired of his recovery, and 
felt assured his disease would prove fatal, are admissible as 
dying declarations. 

2. When a common design is proven, the act of one in furtherance of 
that design is evidence against his associates, but the declara- 
tions of one of the parties can be received only against himself. 

3. It is not competent for owners of slaves, or their counsel, to con- 

sent to the removal of a criminal cause against such slave; it 

cannot be otherwise removed than on affidavit. 


— 


Tus was an indictment against the prisoners and one John 
Skinner for the murder of Samuel Skinner, by poisoning, from 
Cuowan. The bill was originally found by a grand jury of the 
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county of Washington, and, after arraignment and the plea of 
not guilty, recorded severally for each. The solicitor for the 
State, and the prisoner John Skinner consented to remove his 
case to the county of Chowan for trial, and the owner and coun- 
sel of the other two prisoners consented, with the State’s officer, 
to a similar removal of the cases of Poll and Lavinia. 

The indictment against Poll and Lavinia came on to be tried 
in Chowan Superior Court, before Daniel, J., and the following 
outline presents such facts as are necessary for a correct under- 
standing of the points raised. The poison alleged to have been 
given was white arsenic; and the object of the State was to show 
that John Skinner purchased the poison, under false pretences, 
and gave it to the prisoners (who were domestics in the family 
of Samuel Skinner), and that they mixed it with the food and 
drink of Samuel. The State, to prove a conversation between 
the prisoners, introduced a witness who accidentally overheard 
it, and he stated that they spoke of having put something into 
Samuel Skinner’s soup which would kill him and all others who 

partook of it. Lavinia then advised Poll to carry some 
(443) of that which they had put into the soup into the house, 

and if, during the night, Samuel Skinner called for water, 
to put some in the water, adding, “That is the way he said do 
it”; and Poll accordingly took down from a shelf something 
wrapped in paper, and, putting another wrapper of paper over 
the first, placed it in her bosom. On examination before the 
committing magistrate, Lavinia said that he, referred to in the 
conversation stated, was John Skinner, who had given to Poll 
something like lime, but it was heavier. 

The solicitor for the State then offered to prove, by a declara- 
tion of John Skinner, that he had purchased a quantity of 
arsenic just before, under the pretence, as the State alleged, of 
curing the horse of one Mariner of poll evil. This declaration 
was objected to, but the court received it; and Mariner then 
proved that he never requested John Skinner to purchase arsenic 
to cute his horse, and, in fact, never had a horse diseased with a 
poll evil. 

Samuel Skinner died on Thursday, and his declarations, from 
the Sunday previous up to his death, were offered in evidence. 
These were objected to, as not being dying declarations, but the 
court received them. He stated his belief that he should die, 
though he was occasionally better. He said he was poisoned, 
and, as he believed, by Poll, who had given him something in his 
food and drink. 

The jury found the prisoners guilty, and a new trial was 
moved for—first, because Samuel Skinner’s declarations were 
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improperly received; and, secondly, because the declarations of 
John Skinner, that he had purchased arsenic, were not evidence 
against the prisoner. A new trial was refused; and it was then 
moved, in arrest of judgment, that the Superior Court of Chowan 
had not jurisdiction of the cause. The motion was overruled 
and sentence of death pronounced, from which the prisoners 


appealed. 


Taytor, C.J. The declarations of the deceased, made (444) 
at the time when he despaired of his recovery and felt 
sure that, though he was something better after the physician 
attended him, his disease would prove ultimately fatal, appear 
to me to have been properly admitted. The latest and most 
authoritative cases show that the court is to decide, and not the 
jury, whether the deceased made the declaration under the ap- 
prehension of death. 1 East Pl. Cr., 357—John’s case. But, 
as to the declarations of John Skinner, I know of no principle 
upon which they could be received as evidence against the pris- 
oners. Even if he were a party to the record, they could be 
evidence only against himself, and not against the other defend- 
ants. For this reason, there ought to be a new trial. Whether 
the Superior Court of Chowan had jurisdiction of this case 
depends upon the construction of Laws 1816, ch. 912. The 
words of the second section are: “That such cases may be re- 
moved for trial to an adjoining county upon affidavit of the 
owner, or, in his absence, of the counsel of such slave or slaves, 
in the same manner as causes may now be removed by freemen.” 
By the preceding act of 1813, ch. 853, suits may be removed by 
consent; but there is nothing in the phraseology to warrant a 
belief that criminal prosecutions were intended to be included. 
On the contrary, where the Legislature provides for their re- 
moval, they use different language, as in Laws 1808, ch. 745, 
in which the words are, “that no cause, civil or criminal,” and 
it then proceeds to require an affidavit for their removal. The 
same expressions, “all causes, civil and criminal,” are used in 
Laws 1806, ch. 693. From all which, the conclusion is that, as 
criminal causes could not in 1816 be removed otherwise than by 
affidavit, it was not competent for the owner of the slaves and 
their counsel to consent to the removal of this. I am therefore 
of opinion that a new trial should take place in Washing- 
ton Superior Court, unless the case be properly removed (445) 
by affidavit. 


Henverson, J. By the act of 1813, N. R., 1274, the parties 
in a suit may remove it, by consent; and should the word “suit” 
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embrace criminal prosecutions for capital offenses, a removal, by 
consent of the owner’or counsel of a slave, or the consent of both, 
is neither within the words or spirit of the act, for they are not 
parties. But it is inferred that, as a cause may be removed upon 
the affidavit of the owner or counsel, it may be removed by their 
consent. I think such inference is incorrect. The object of the 
law is to obtain an impartial trial, and when it is made to appear 
to the court that in all probability such object is unlikely to be 
obtained in the court where the cause is pending, the court is 
directed to remove it; and it is a matter of not much moment 
from what source the information comes. It is the act of the 
court upon such information. The court perceives, if the fact 
*be true, that the purposes of justice will be forwarded by a re- 
moval; and, tlierefore, in conformity to the purposes before men- 
tioned, the Legislature gave to the owner or counsel the power of 
showing on oath the facts upon which the court acts. But, 
whether the purposes aforesaid will be answered when the owner 
or counsel consents to the removal, do not appear. What are 
the reasons for such assent need not be stated. There may be 
none, and therefore it would be better, perhaps, for the slave to 
be tried in the county where the offense is alleged to have been 
committed. The character, both of the accused and witnesses, 
would be better known, or the motive may be to obtain an unfair 
trial; and it is no answer to say that the counsel or owner might 
obtain the same thing upon their affidavits. It is true they may, 
but in so doing they must commit a perjury, and every power or 

privilege may be abused. I therefore think that the cause 
(446) was never properly in Chowan Court, and that the trial 

there was a perfect nullity. Judgment of death pro- 
nounced by that court must therefore be reversed. The court of 
Washington will proceed to the trial, as if no such proceedings 
had ever been, as have taken place in Chowan. This view of the 
case renders it not absolutely necessary to express an opinion on 
that part of the case which respects the declarations of John 
Skinner being given in evidence to the jury. But perhaps it will 
prevent another appeal to this Court, shortly to state the reasons 
why we think they ought not to have been received, as possibly 
our silence on the subject may be construed into an approbation. 
The rule has never been carried further than this, that when a 
common design is proven, the act of one in furtherance of that 
design is evidence against his associates; it is in some measure 
the act of all; but the declarations of one of the parties can be 
received only against himself. As to the dying declarations of 
the deceased, I concur in the opinion of the Chief Justice. 


Hatt, J., concurred. 
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Cited: S. v. Seaborn, 15 N. C., 313; S. v. Reid, 18 N. C., 379; 
S. v. Haney, 19 N. C., 395; 8. v. George, 29 N. C., 327; 8. v. 
Blackburn, 80 N. C., 478. 








STATE v. McCARSON. 


Upon the facts found, the defendant unlawfully erected a toll gate 
across the public road. 


From Buncomse. The defendant was indicted for having 
etected a gate across a public road. The defense rested on sev- 
eral acts of Assembly, the view of which, as taken in the opinion 
of the Chief Justice, renders a detailed statement of them un- 
necessary. 


Taytor, C. J. The special verdict is framed with a view to 
obtain the judgment of the Court upon the question 
whether the defendant committed a nuisance by erecting, (447) 
on 2 July, 1821, a toll gate across a public road leading 
from Asheville to the South Carolina line. The solution of this 
question depends upon the construction of five several acts of 
Assembly, passed at as many sessions, from 1809 to 1814, inclu- 
sive. The merits of the case cannot be understood without an 
examination of those acts, but I think a very brief one will 
suffice. The first section of the first act authorizes three persons, 
viz., Murray, Greer and Kyrkindall, to open and repair the road 
from Buncombe Courthouse, over the Saluda Gap, to the South 
Carolina line, and to keep it in repair, under the direction of 
certain commissioners. The second section appoints those com- 
missioners, seven in number, and invests them with power to lay 
off and superintend the road, and to direct the manner in which 
the same shall be repaired: It further provides that, when the 
road shall have been completed to the satisfaction of the commis- 
sioners, or a majority of them, then, that Murray, Greer and 
Kyrkindall may erect and keep one or more turnpikes on the 
same, or such places as the commissioners may agree upon, for a 
term not exceeding ten years. The third section authorizes the 
County Court of Buncombe, at the next court after the road is 
completed, and so certified by the commissioners, to establish the 
rates of toll to be received during the time of the grant. It also 
gives to the County and Superior Courts of that county the same 
jurisdiction over the keepers of the turnpike roads as they pos- 
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sess over overseers. The fourth section imposes upon the com- 
missioners the duty of making a return to each County Court of 
the state of the road; and the fifth section protects the gates, the 
toll and the road. Under this act, the commissioners reported 
in the manner stated in the special verdict, and it is not doubted 
that the grantees obtained a title to the turnpike for ten years, 

the time specified. The act of 1811 was passed for the 
(448) purpose of changing the commissioners, which it did, giv- 

ing to the new ones the same powers which were possessed 
by the former ones. The act of 1812 authorizes the grantees to 
extend the turnpike road from the north end of Big Mud Creek 
bridge to Samuel Murray, Sr.’s, old place. The second section 
changes the commissioners appointed in 1811, and, when the 
turnpike is extended, authorizes the new ones to determine the 
additional length of time which the proprietors shall retain the 
same, and the profits arising therefrom, in consequence of such 
extension, and to report the same to the next General Assembly. 
The commissioners performed this duty, and made a report ac- 
cordingly, in which they recommend an additional twenty years 
to be added to the ten first allowed. This report was made to the 
General Assembly at the session of 1813. It is under this act of 
1812 that the question arises, it being contended for the defend- 
ant that everything was done by the proprietors necessary to 
entitle them to the extended time, and that there is no ground on 
which to infer that the Legislature meant to deprive them of it. 
To this the answer appears to be that the Legislature, had they 
been so disposed, might have made the determination of the com- 
missioners final, effectual to vest an additional right in the pro- 
prietors. They had so done in the act of 1809; but the commis- 
sioners appointed under the act of 1812 are directed to ascer- 
tain the profits arising from the road in consequence of the ex- 
tension; and, though they are directed to determine the addi- 
tional length of time, yet it is evident that such determination 
was not intended to be final, since they are to report both that 
and the profits to the next General Assembly. It was a prepara- 
tory measure, directed by the act for the purpose of enabling the 
Assembly to decide, upon a full view of the whole ground, 
whether any, and what, extension of the charter should be made. 
If the commissioners were to have acted finally on the subject, 

their report to the Assembly would have been perfectly 
(449) useless. It was for the proprietors to determine whether 

they would extend the road, according to the first section 
of the act, and trust to the hope of the charter being enlarged. 
The public faith is in no degree pledged that it shall be; and in 
this sense it must have been understood by the commissioners, 
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for they recommended an extension of the term, urging reasons 
from the expensiveness of the work on the new road, and its 
advantages to the public, wherefore it would be just. But it did 
not appear in the same light to the General Assembly; for, at 
the very same sessions that the report was returned, they annul 
the powers of the old commissioners and appoint new ones, with 
different -powers, which, however, were not exercised, in conse- 
quence of the commissioners refusing to act. In the subsequent 
law of 1814 there is nothing whence an argument can be drawn 
in favor of an extended term; and the case settles down to this, 
that as the report of 1813 was not confirmed, the proprietors 
have obtained nothing beyond their original charter, which hav- 
ing expired at the time when the offense is charged to have been 
committed, the defendant is, in point of law, guilty, in the man- 
ner laid in the indictment. 


Cited: S. v. Godwin, 145 N. C., 464. 








STATE v. MCDOWELL and GRAY. 


To support an indictment for taking away property, it must be a 
violent taking from the actual possession of the owner at the 
time. 


InpictmEeNtT for breaking into the possession of one Sarah 
Somers and taking away her slave, from Buncomser. The fact 
was, that the slave was not in the actual possession of Sarah at 
the time of the taking, but was in the field of another person, to 
which she had been sent with James Somers, a brother of 
Sarah. McDowell, after some conversation with James (450) 
and the slave (who were children), seized the slave and 
placed her on the horse of Gray, and Gray carried her off. 
James offered such resistance as he could to the taking. The 
court instructed the jury that Sarah Somers was, under the cir- 
cumstances disclosed, in possession of the slave; that the resist- 
ance of James, her brother, was her resistance, and that the 
taking was with force and a strong hand. The defendants were 
found guilty. A new trial was refused them, and from the sen- 
tence pronounced they appealed. 


Taytor, C. J. The indictment charges that the defendant 
broke in and upon the possession of Sarah Somers and took away 
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her slave. The truth of the case was, that the slave, under the 
immediate control and in the possession of James Somers, was 
five hundred yards distant from Sarah and in another’s field. 
Though, for all civil purposes and to protect the right of Sarah, 
this possession of James’ would be considered as hers, yet the 
principle on which such construction would be made does not 
apply to indictment in which there is “no latitude of intention 
to include anything more than is charged; the charge must be 
explicit enough to support itself.” 2 Burr., 1127. 

To sustain this charge, by such proof as was given of the pos- 
session, would be to convert an action of trespass into an indict- 
ment. If the latter will lie for taking away the slave, it must be 
for a violent taking from the actual possession of the person at 
the time. The injury done to Sarah in this case consisted in the 
loss of her property, which may be redressed by a civil action. 
But the injury done to the public, if any, consisted in the vio- 
lence and outrage with which James Somers’ possession was 
invaded. A new trial is consequently awarded. 


Cited: S. v. Love, 19 N. C., 268; 8S. v. Laney, 87 N. C., 538. 








STATE v. WYNNE. 


An individual who acts as an ordinary keeper, without taking out 
license and giving bond, but who has a license to retail spir- 
ituous liquors, may be indicted on the act of 1798, ch. 501, for 
exacting more than the rates established by the court of his 
county, and he is estopped from denying the fact of his being 
a tavern-keeper. 


TuIs was an indictment against the defendant, as an ordinary 
keeper, for exacting more than the rates fixed by the County 
Court, from Tyrrett. The jury returned a special verdict, as 
follows: That the defendant did open and keep a certain public 
house, in which he entertained all persons, after the manner of 
an ordinary and tavern keeper, during the time and at the place 
mentioned in the bill of indictment; that he obtained and had, 
during the said time, a license from the Court of Pleas and Quar- 
ter Sessions to retail at his own house spirituous liquors, and did 
retail the same, but that he had not any license, nor did he enter 
into any bond, as required by act of Assembly, to keep an ordi- 
nary. They further find that the rates of fare mentioned in the 
indictment were established by the County Court, as the indict- 
ment charges; and that the defendant, knowing the rates afore- 
said, did demand and receive the several sums as charged in the 
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bill of indictment. But the jury are ignorant whether the de- 
fendant can by law be considered an ordinary keeper without 
such license; they therefore pray the advice of the court; and if 
the court shall be of opinion that the defendant cannot in law be 
an ordinary keeper without such license and‘bond as is required 
by act of Assembly, then they find the defendant not guilty; if 
the court shall be of a contrary opinion, then they find the de- 
fendant guilty. On this finding the court gave judgment for the 
State and passed sentence, whereupon defendant appealed. 


Manly for defendant. 


Tayror, C. J. I am of opinion that judgment for the (454) 
State was properly entered up on this special verdict. 
The indictment is framed on the act of 1798, ch. 501, the second 
section of which authorizes the County Courts to grant licenses 
to keep ordinaries, and, at their discretion, to withhold them 
from immoral persons and those who are too poor to comply with - 
the intent of the act. Persons obtaining licenses are required to 
give bond, conditioned for providing good and wholesome diet 
and lodging for travelers, ete. By the fifth section the justices 
are directed to rate, each year, the prices of liquor, diet, lodging, 
etc., to be taken by ordinary keepers; and the same section makes 
it the duty of the ordinary keeper to set up those rates in the 
‘public room, under the penalty of £20. The defendant violated 
the law in selling for higher rates than those settled by the court ; 
but it is objected that, not having taken out a license, he is not 
an ordinary keeper and therefore not indictable; but I think it 
would be against all principle and authority to allow this 
defense to be available. The defendant has held himself (455) 
out to the world as an ordinary keeper; he has enjoyed 
more than the emoluments of one duly authorized, and has con- 
sequently assumed all the responsibilities of the character. To 
what end is the law made, if any man may set up a tavern, with- 
out a license, and sell at rates established by himself? He may 
be without character and without credit, and contribute with 
impunity to that depravation of the public morals against which 
the law aims to provide. He may also impose upon the public 
under the color of legal authority, and, when called upon to 
answer for his conduct, shelter himself under his own double 
wrong of disobeying the law and defrauding the revenue. I con- 
ceive that the defendant has precluded himself, in the way of 
estoppel, from denying the fact of his being an ordinary keeper, 
upon the same principle that, in an action against a clergyman 
for nonresidence, the act of the defendant as parson, and his 
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receipts of the emoluments of the church, should be evidence 
against him that he is parson, without requiring the plaintiff to 
prove the defendant’s title, according to the case of Berryman v. 
Wise, 4 Term, 306, and the numerous ¢ases in the books tending 
to prove that in the case of all peace officers, justices of the 
peace, constables, ete., it is sufficient to prove that they acted in 
those characters without producing their appointments. 8 
Johns., 431; 6 Binney, 88; 9 Mass., 231; Leach. Cro. C., 585. 
It appears not less certain to me that the defendant is indictable 
under the act for selling at higher rates than those established 
by the court. The rule, well established on this subject, is, that 
where a statute creates a new offense by making unlawful what 
was lawful before, and appoints a particular remedy, that 
method, and that only, must be pursued. Cartle’s case, Cro. 
Jac., 643. But when the offense was punishable at common law, 
and the statute prescribes a particular remedy, there the prose- 
cutor may proceed, either at common law or according to the 

statute, because the sanction is cumulative. Accordingly, 
(456) it has been held that keeping an ale house without license 

was not indictable, because it was no offense at common 
law, and the statute which makes it an offense has made it pun- 
ishable by committing the party for three days. Stephens v. 
Watson, 1 Salk., 45. That case affirms the principle that if the 
statute had not directed a particular mode of proceeding, an. 
indictment would have lain; for where a new-created offense is 
prohibited by the general prohibitory clause of a statute, an in- 
dictment will lie. 1 Bur., 544. Though the act of 1798, ch. 
501, imposes some penalties for the neglect of other duties, it 
imposes none for keeping an ordinary without a license, or for 
selling at illegal rates; and it appears evidently that such omis- 
sion was the effect of design, when we look at the two former 
acts on the same subject (1741) in Swain’s Revisal, and the act 
of October, 1799, in both of which a penalty is imposed for sell- 
ing provisions at higher rates than those settled by the court. 
The first act imposes a penalty of ten shillings, and the last a 
penalty of £50. A comparison of the acts will show that the one 
of 1779 was before the Legislature of 1798; and I think the con- 
clusion follows that they omitted the penalty in order that the 
proceeding by indictment should be alone pursued. In the lan- 
guage of Lord Mansfield, “It is to be presumed that the Legisla- 
ture then knew and considered that disobedience to an order of 
sessions was an offense indictable at common law.” 2 Burr., 804. 


Hatt and Henperson, JJ., concurred. 


Cited: S. v. King, 25 N. C., 414. 
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(457) 
STATE v. RUTHERFORD. 


A well-grounded belief that a known felony is about to be committed 
will extenuate a homicide committed in prevention of the 
felony, but not a homicide committed in pursuit by an indi- 
vidual of his own accord. 


Tus was an indictment for an assault on one Spurlin with, an 
intent to kill him, from Rurnuerrorp. The case, as proved 
before Norwood, J., was that the defendant and one Magness, in 
whose employment Spurlin was, lived near each other; that dur- 
ing a temporary absence of Magness from his home one of his 
slaves had been much injured by the bite of a very fierce dog, 
owned by Rutherford; on the return of Magness, hearing what 
had happened, he requested Spurlin to take a gun, go to Ruther- 
ford’s house and tell him that if he would permit his dog to be 
killed, he (Magness) would be satisfied; otherwise he would seek 
redress by law; and also instructed Spurlin, if Rutherford con- 
sented, to kill the dog. At dark, Spurlin accordingly went, and 
took the gun for the double purpose of defending himself from 
the dog and of killing him, should Rutherford assent. On arriv- 
ing within eighty yards of the house, he coughed, and the dog 
immediately attacked him; after trying in vain to keep the dog 
off with the gun, he fired and injured the animal slightly. Ruth- 
erford thereupon immediately came out of his house, with his 
gun, encouraged his dog, and ordered his negroes to pursue the 
person who had fired the gun. Spurlin, hearing this, ran 
towards the house of Magness, which was at some small distance, 
and was pursued by Rutherford, who, when within forty paces of 
him, without speaking, fired and wounded Spurlin in the head. 
-On discovering who it was, Rutherford expressed his regret that 
the whole load had not passed through Spurlin. The 
court, after instructing the jury generally as to the law, (458) 
was requested by defendant’s counsel particularly to 
charge them that, if they believed the defendant, Rutherford, had 
a well-grounded belief that the person who fired the gun intended 
to commit a felony, it would extenuate the offense, and the de- 
fendant would be entitled to a verdict. The court declined doing 
so, and instructed the jury that there must be a felony committed, 
or strong and convincing evidence that a felony had been com- 
mitted, or the party slaying summoned by a proper officer, to 
extenuate a killing in pursuit; and that, even then, if it should 
be apparent there was no necessity to kill, the offense would not 
be extenuated, but would be murder; and that an intention to 
commit a felony, abandoned by the party, would not warrant a 
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violent arrest. The jury found the defendant guilty, a new trial 
was refused, and from the judgment and sentence of the court 
defendant appealed. 


Henperson, J. The defendant’s counsel prayed the court to 
instruct the jury that, if they believed that the defendant, Ruth- 
erford, had a well-grounded belief that the person who fired the 
gun intended to commit a felony, it would extenuate the offense 
and the defendant be entitled to a verdict. The court declined 
to do so, and instructed the jury that there must be a felony com- 
mitted, or strong and convincing evidence that a felony had been 
committed, or the party slaying summoned by a proper officer, 
to extenuate a killing in pursuit. The judge, if he erred at all, 
erred in favor of the defendant and against the State. A well- 
grounded belief that a known felony is about to be committed 
will extenuate a homicide committed in prevention of the act, 
but not a homicide committed in pursuit, by an individual, of his 
own accord. To extenuate a homicide committed in pursuit, 

there must be an actual felony committed; and it is said 
(459) that no evidence, however convincing, even the finding of 

the grand inquest on oath, will supply the want of an 
actual felony being committed, where an individual, of his own 
accord, commits a homicide in pursuit, because the pursuit by 
the individual is an officious act, it net being his duty to arrest 
unless called on by an officer; and from the tenderness of the law 
towards the life of a citizen, with which, I presume, is inter- 
mixed some portion of policy, for it might be a means of gratify- 
ing private revenge, it is to be observed that some doubts are 
expressed by Mr. East, where the grand inquest has found that 
a felony has been committed; but no case is brought forward to 
support that doubt, and he concludes that, at least, it will be 
prima facie evidence that a felony was committed. But, as I 
said before, a well-grounded belief that a known felony was 
about to be committed will extenuate a homicide committed in 
prevention of the supposed crime, and this upon a principle of 
necessity ; but when that necessity ceases, and the supposed felon 
flies and thereby abandons his supposed design, a killing in pur- 
suit, however well grounded the belief may be that he had in- 
tended to commit a felony, will not extenuate the offense of the 
pursuer. This extenuation rests upon an actual felony commit- 
ted and a necessity for the killing to prevent the escape of the 
felon. The request of the counsel, and the charge of the judge 
in answer thereto, have more the appearance of the discussion of 
an abstract proposition than the subject-matter then under con- 
sideration; for I am at a loss to perceive how, in this case, an 
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idea could be entertained by Rutherford that the person who 
fired the gun was about to commit a felony. A savage and fierce 
dog, at an early hour in the night, before bedtime, attacks a per- 
son in his owner’s yard; a gun is fired at him, but misses him; 
the dog continues the attack; no attempt is made to take the dog 
off; the person who fired retreats towards a near neighbor’s 
house, is pursued by Rutherford and fired upon, and 
struck with shot in a vital part. How it could be sup- (460) 
posed that Rutherford entertained a well-grounded belief 

that the person intended to commit a felony, under these circum- 
stances, I am at a loss to say; and the judge might have expressed 
an answer to the counsel’s request either way, without affecting 
the merits of the cause; the verdict of the jury would have been 
the same. 

On the doctrine of reasonable ground to believe a felony was 
about to be committed, see East Cr. L., 273-4; Cro. Car., 538; 
Sevil’s case, 1 Hale, 42, 474;¢Browne’s case (1776), Leach, 151. 
That there must be a felony actually committed, East, 300, and 
the authorities there cited. 

I think, therefore, that the defendant has no reason to com- 
plain, and that the rule for a new trial be discharged. 


Tayxor, C. J., and Hatt, J., concurred. 


Cited: S. v. Clark, 184 N. C., 713; Martin v. Houck, 141 
N. C., 323. 








STATE v. HANEY. 


1. All that is necessary, as regards laying the time in a bill of indict- 
ment, is that the offense shall appear to have been committed 
before the finding of the bill, except in those cases where the 
time forms part of the offense. 

2. In general, the time is not traversable, and if it be laid after a 
scilicet, and be repugnant to the time laid in a former part of 
the indictment, the scilicet will be rejected as superfluous. 


Tus was an indictment for a libel, on which the defendant 
had been convicted before Norwood, J., from Rutuerrorp. The 
indictment was as follows: 

“The jurors for the State, upon their oath, present: That 
Timothy Haney, of the county of Rutherford, on 22 April, 1819, 
maliciously and falsely intending to defame one Richard 
Good, an honest and good citizen of this State, and to (461) 
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bring him into hatred and contempt among the citizens of this 
State, on the day and year aforesaid, in the county aforesaid, 
a certain false, scandalous and libellous writing against the 
said Richard Good falsely and maliciously did frame and make, 
and then and there did cause to be written and made, and also 
then and there did cause to be published in the form of an adver- 
tisement, the substance of which writing is as follows, to-wit 
(here follows the libellous matter); and that the said Timothy 
Haney, with an intention to seandalize the said Richard Good, 
and to bring him into contempt, hatred and disgrace, the said 
false, malicious and scandalous, libellous writing, so as aforesaid 
framed, written and made, afterwards, to-wit, on the said 22 
October, 1818, and on divers other days and times, as well before 
as afterwards, in the county aforesaid, to divers good citizens of 
this State, then and there present, falsely, maliciously and sean- 
dalously did openly publish, to the great scandal, infamy and 
disgrace of the said Richard Good, against the peace and dignity 
of the State.” 

The defendant moved in arrest of judgment, because the days 
charged in the bill of indictment are repugnant and inconsistent, 
to-wit, the framing the libel is charged to have been on 22 April, 
1819, and the publication to have been made on said 22 October, 
1818. 


Taytor, C. J. The objection to this indictment is that the 
publication is stated to have taken place on a day before the libel 
was framed, which, therefore, creates a fatal repugnancy. It 
must be observed, however, that the first part of the indictment 
contains a distinct charge of the making, as well as publication, 
on 22 April, 1819. The publication charged afterwards is pre- 
ceded by a scilicet, introducing a repugnant date. Now, all that 
is necessary in regard to laying the time in an indictment is that 
the offense shall appear to have been committed before the find- 
ing of the bill, excepting in those cases where the time forms part 
of the offense, as in prosecutions which are limited to a certain 
period, and in murder, where the time of the death must be laid 
within a year and a day after the mortal stroke given. But, 
generally, where the time when an offense was committed is 

immaterial, and it is still indictable, whether done at one 
(462) time or another, there it is not traversable if alleged after 

a scilicet, and its repugnancy to the premises will not 
vitiate, but the scilicet itself will be rejected as superfluous. 
1 Saund., 170. Then, rejecting the date which is last stated in 
the indictment, for its repugnancy, together with all that is con- 
nected with it, from the words “and that” to the word “publish,” 
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inclusive, the offense was committed on 22 April, 1819, which 
is before the finding of the bill. I am therefore of opinion that 
the reasons in arrest be overruled. 


Hatt and Henperson, JJ., concurred. 








STATE v. TAYLOR. 


After a verdict of acquittal on a State prosecution, a new trial is not 
allowed by our statute. 


From Haurrax. This defendant stood charged on two indict- 
ments, which were tried in the court below and terminated in an 
acquittal of the defendant. On the trial below, the court refused 
to permit certain papers to be read as evidence on the part of. the 
State, and the Attorney-General appealed. 


Tartor, C. J. It would be to no purpose for this Court to 
decide whether the paper writings offered in evidence were prop- 
erly rejected by the circuit judge, or not; for, upon the supposi- 
tion that they were not, we could not grant a new trial after the 
acquittal of the defendant. 

The act of 1815, ch. 895, gives the power of granting (463) 
new trials to the Superior Courts only where the defend- 
ant is found guilty. As, therefore, the judge trying this cause 
could not have awarded a new trial, we cannot reverse his judg- 
ment for having refused it. The verdict must consequently 
remain. 


Cited: S. v. Martin, 10 N. C., 381; 8. v. Credle, 63 N. C., 507; 
S. v. Phillips, 66 N. C., 646; S. v. West, 71 N. C., 264; S. v. 
Lane, 78 N. C., 550; S. v. Powell, 86 N. C., Ne? S. v. Ostwalt, 
118 N. C., 1214, 1220; S. v. Savery, 126 N. C ., 1087. 








STATE v. GOODE. 


A receiver of stolen goods, under the value of twelve pence, who is 
tried and found guilty, when the thief has never been prose- 
cuted, but is running at large, amenable to process, is not liable 
to be punished, and no sentence can be pronounced against 
him. 
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Tus was an indictment from Wake, for buying and receiving 
of a negro slave, Essex, certain goods, of the value of six pence, 
which defendant knew Essex had stolen, and the indictment con- 
cluded, “contrary to the form of the statute.” It appeared that 
Essex had never been prosecuted, but was running at large, 
amenable to process. The court instructed the jury to pass upon 
the facts and find whether the defendant was guilty of them, as 
charged in the bill. The jury found the defendant guilty, and 
the court pronounced sentence, not according to the act of Assem- 
bly, but as for an offense at common law, from which the Attor- 
ney-General appealed. 


Henpverson, J. The defendant, if guilty of any offense, is so 
at the common law, for the act of the Legislature, passed in 
1797, ch. 19, in making the receivers of stolen goods acces- 
sories after the fact, relates to such offenses only as are capa- 
ble of having accessories. And that part which authorizes 
a prosecution for a misdemeanor for receiving stolen goods 

refers to such receivers as are embraced in the preceding 
(464) section (see 4 Bl. Com. Foster, 73). And according to 

Goff’s case, in this Court, July Term, 1809, if he was 
within the provisions of this act he could not have been put 
upon his trial while the principal offender was unconvicted 
and amenable to the process of the Court (see Foster, 371). 
And I must confess that after a very diligent examination I am 
brought to believe that the act imputed to him is not punishable 
at all. In petit larceny there are no accessories, but all who are 
concerned are guilty as principals, if. at all. In treason there 
are no accessories, for all concerned are traitors; but for op- 
posite reasons the magnitude of the offense in treason renders 
criminal in the highest degree all who in any manner are con- 
cerned in it; their offense is not in truth and reality as great as 
that of those who actually perpetrate the treasonable act, but 
the law, knowing no greater crime than treason, and the aider 
or advisor being guilty of that offense, it has no standard by 
which the different degrees of guilt between the two species of 
offenses or treason can be measured or graduated, as the law 
punishes with death both the robber and the murderer, not 
because their crimes are equal, but because robbery is thought 
to deserve death, and no more than death can be inflicted on the 
murderer. In petit larceny and smaller offenses only those who 
are concerned in the commission of the offense, in other words, 
those who in higher crimes would be principals in the first or 
second degree, are deemed to be concerned or criminal at all, 
the law barely punishing the principals or actors for de minimis 
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non curat lex. If it is asked how it is shown that receivers of 
stolen goods are not concerned in the act I think it is capable 
almost of demonstration: a receiver of the thief in grand lar- 
ceny is an accessory, and of course a felon; to receive the stolen 
goods in such case is a bare misdemeanor, which is less than 
felony. In petit larceny the receiver of the thief is neither an 
accessory nor a felon, it is no offense at all; therefore 

receiving the goods, which is shown to be a less criminal (465) 
act, cannot be any offense at all. I cannot distinguish 

this case from Evans's case, reported in Foster, 73. I under- 
stand that in that case the twelve judges decided not only that 
he was not subject to transportation under the 14 Geo. but that 
he ought not to have been tried at all, and he was discharged 
accordingly. If he was not guilty under the act of Geo., if the 
offense of which he was convicted was a misdemeanor at the 
common law, he would have received a common law punish- 
ment. I am therefore compelled to say that I can find no law 
for punishing the defendant. I am aware that 2 Hawkins, 
P. C., says that possibly to receive a person guilty of a bare 
misdemeanor is a contempt of law, as tending to thwart the 
administration of justice. He may be correct, but the books 
furnish no precedent of such a prosecution for such an offense ; 
it may possibly be a contempt of the law to receive the offender, 
as thereby he may escape and the law be eluded; but to receive 
the goods can be made a contempt of the law in enabling the 
offender to escape by a very strained construction only. But 
if it was a misdemeanor at the common law to receive goods 
under the value of 12d., yet no judgment can be given against 
the defendant in this case: not at common law, because the 
principal felon has not been convicted, nor under the statute 
of 1797 (New Rev., 847, ch. 485). That statute, so far as re- 
gards making the receivers of stolen goods accessories after the 
fact, can only be applied to those cases which admit of acces- 
sories (Foster, 73; Evans's case, 4 Bl. Com.), and there are no 
accessories in petit larceny. But admitting that it does apply 
otherwise, the principal thief in this case is stated to be at large. 
See Goff’s case in this Court, July Term, 1809. It appears by 
the preamble to the act that the mischief intended to be remedied 
was the immunity afforded by the rules of the comman law 
where the principal felon eluded the process of the law. 

Where the principal did not elude the process, but was (466) 
amenable, there was no mischief as the Legislature con- 

ceived, and it did not in that case intend to change the law. 
And this construction is much strengthened by the words at 
the close of the first section, to-wit: “Which shall exempt the 
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offender if the principal shall be afterwards convicted.” The 
same inconvenience existed by the common law rule as to re- 
ceivers of stolen goods, of which it appears the Legislature was 
aware by using the words, “and also make it their business to 
conceal such offenders”; the act then makes them accessories 
after the fact, and that they may be prosecuted as for a mis- 
demeanor and punished as set forth in the preceding clause, 
although the principal felon be not before convicted of said 
felony, which shall operate as a bar and prevent the offender 
from being punished as accessory, if such principal felon be 
afterwards taken and convicted. From the whole of which it 
is quite evident that the Legislature intended to make receivers 
of stolen goods accessories where the principal offense admitted 
of accessories, and to punish them for a misdemeanor only 
where the principal offender was not taken; that where he was 
amenable they were satisfied with the rules of common law; 
and the only alteration introduced by this act is, by the first 
section, to subject accessories to trial and punishment for a 
misdemeanor where the principal offender eludes the process of 
the law; and by the second section, to make receivers of stolen 
goods accessories (in offenses capable of having accessories), 
and to subject them to trial and punishment for a misdemeanor 
where the principal was not taken, but eluded the process of 
the law (Foster, 373). 

I am, for these reasons, of opinion that no judgment can be 
passed on the defendant. 


Taytor, C. J., and Hatt, J., concurred. 
Cited: S. v. Ives, 35 N. C., 339; 8. v. Minton, 61 N. C., 197. 
Doubted: S. v. Cheek, 35 N. C., 121. 








(467) 
Doe on Demise of ORBISON v. MORRISON. 


Where a part of a tract of land is included in A’s deed or patent, and 
the same part is also included in B’s deed or patent, and each 
grantee is settled upon that part of the land comprised in his 
deed or patent, although not included in both deeds, the posses- 
sion of the part included in both deeds is in him whose deed or 
patent is the elder; but if one of them is actually settled for 
seven years together, upon the part comprehended in both 
deeds, the possession is his, and the other will be barred 
thereby. 
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Eszctment. From Ireperr. The plaintiff’s lessor claimed 
title to the land under a grant dated 21 May, 1791, and proved 
that defendant was in possesgion. Defendant claimed title by 
two grants, bearing date, respectively, in 1801 and 1809, and 
proved that he took possession by building a house on one tract 
and living therein and by clearing a field on the other tract in 
October, 1808; that he had retained the possession ever since, 
and that in both cases his possession was, upon the land, cov- 
ered by plaintiff’s grant. The plaintiff never had actual posses- 
sion of that part covered by defendant’s grants; but proved 
that in May, 1815, before defendant had held the possession 
seven years, plaintiff procured a surveyor to run the lines of his 
grant, and when they came to the defendant’s lines he forbade 
them to proceed, and at that time the plaintiff, being on the 
land in dispute, claimed it as his; afterwards, in February, 
1816, plaintiff, again being on the land and in presence of the 
defendant, claimed it. The suit was commenced in August, 
1818. The court below instructed the jury that as to defend- 
ant’s possession it would give him title, not only to that part of 
his grants in actual possession, but also to all the land included 
within the boundaries of his grants, unless controlled by the 
plaintiff's claim upon the land; and that if they believed such 
claim was made, it was such an entry and claim of the 
plaintiff as prevented the operation of the statute of (468) 
limitations, and the plaintiff was entitled to recover. 
Verdict for the plaintiff; new trial refused; judgment, and 


appeal. 


Taytor, C. J. The land in controversy is within the boun- 
daries both of the plaintiff’s grant and of the two grants of the 
defendant. The latter, however, are younger grants, and the 
defendant has been in possession under them for seven years. 
A question is therefore presented which may be considered set- 
tled by very many adjudications, and which it would be danger- 
ous now to disturb since it is familiar to the profession and has 
become a rule of property under which many titles are held. 
A long train of decisions, with very few to the contrary, has 
fixed the principle that where part of a tract is included in A’s 
deed or patent, and the same part is also included in B’s deed 
or patent, and each grantee is settled upon that part of the land 
comprised in his deed or patent, although not included in both 
deeds, the possession of the part included in both deeds is in 
him whose deed or patent is the oldest; but if one of them, as 
in this case, is actually settled for seven years together upon 
the part comprehended in both deeds the possession is his, and 
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the other will be barred thereby. The entry made by the plain- 
tiff was in 1815, but the suit was not brought till 1818; it can- 
not therefore interfere with the,defendant’s possession. The 
statute of 4 and 5 Anne, ch. 16, was in force in England when 
the act of 1715 was passed here, which was in the 2 George, 1; 
and the latter act enforces all statute laws made for the limi- 
tation of actions and preventing vexatious lawsuits. And ac- 
cording to the statute of Anne there must be an action com- 
menced within one year after the making such entry and claim, 
and prosecuted with effect, otherwise it is of no force to avoid 
the statute. There must be a 
New Trial. 








(469) 
Doe on Demise of NIXON’S HEIRS vy. POTTS. 


Tenants in common may recover on a joint demise. 


Esxectment, tried before Norwood, J. From MecxLensure. 
The lessors of the plaintiff claimed title as heirs at law of 
Francis Nixon, and proved that Francis Nixon died seized and 
possessed of the premises in question, and offered evidence that 
they were the heirs at law of Francis Nixon. To this evidence 
the defendant’s counsel objected on the ground that the demise 
laid in the declaration was joint, and the evidence offered was 
to prove title as tenants in common. The objection was over- 
ruled and the evidence received, and plaintiffs had a verdict. 
A new trial having been refused and judgment rendered, de- 
fendant appealed. 


A. Henderson for the defendant. 


Wilson, contra. 


Hatt, J. In England, when tenants in common sued in 
ejectment, it was necessary that a separate demise should be 
laid by each or that they should join in a lease to a third 
(470) person, who would demise to the plaintiff in ejectment; 
and so the law has been considered here where tenants 
in common became such otherwise than by descent. In this 
case it is stated that the plaintiffs are the heirs at law of Francis 
Nixon, and under our law of descents hold as tenants in com- 
mon. I apprehend the moving reason with the Legislature 
when they framed the law was to take away survivorship, which 
would have followed if they had held as joint tenants. But as 
‘ 
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the law stands, what is their real situation? They are seized 
per my et per tout; have a unity of title, interest and possession, 
and each may demise the whole. If so, the title which they 
show supports the joint demise laid in the declaration, and 
judgment, I think, should be entered for them. 


Henpverson, J. A lease for years is defined to be a contract 
for the possession of land. The title remains in the lessor; the 
possession of the lessee is the possession of the lessor. All 
actions in which the title is demanded are to be brought against 
the lessor. It is a good plea in such actions for the lessee for 
years to say that he has nothing but a lease for years; and a 
recovery suffered, or a fine levied in an action brought wherein 
he is defendant, may be avoided by plea by any person against 
whom such fine or recovery is offered in evidence. He is not 
liable to be called on to perform the feudal duties; he cannot 
vouch, pray in aid, nor is he considered as having anything to 
do with the title of the land, and there is no privity as to title 
between him and the owner of the land. A recovery suffered 
by the owner discharged his right to the possession, for even 
that existed only in contract with his lessor, and all these flow 
from one source, to-wit, that his lease is a mere contract for the 
possession of the land, and as not having an interest in the 
title or land itself. From these principles I deduce that tenants 
in common may make a joint demise, that is, a lease for years; 
and that it can be truly said that they did demise—that 
is, jointly demise; for, having a joint possession, each (471) 
demises the whole possession as much as joint tenants. 

It is true they cannot make a joint lease for life, gift in tail, 
feoffment or conveyance in fee, for they have not a joint title 
but a several one, therefore each possesses his title in severalty; 
and I cannot account otherwise for the uniform decisions on 
the subject that tenants in common cannot make a joint demise 
to try title in ejectment, or that it cannot be described as their 
demise in pleading, than in this way: that it being established 
that they could not make a joint lease for life, gift in tail or 
feoffment in fee, they could not make a joint demise for years, 
without reflecting that in the one case a joint estate must pass 
to justify the description that they conveyed or, which is the 
same thing, that they jointly conveyed, whereas the interest 
which they did pass was a several and not a joint interest, they 
being in by several titles; but that in a lease for years only a 
right to the possession passes, and they have a joint possession, 
the only unity which connects them with each other. It is to be 
observed that it is admitted on all hands, even in the very 
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authorities which say that this declaration would be bad, that 
the interest passes but that it should in the pleadings be called 
a several and not a joint demise. Were I overturning decisions 
which fixed the rights of property or persons, or changing in 
the least the rights of any individual, I would yield to such a 
current of decisions, but it cannot, by any probability, affect 
the rights of any one. Chief Justice Kent, in Jackson v. Bradt 
(2 Caine, 169), has shortly hinted at the same principle which 
governs me in this decision, and although for this and other 
reasons he decided in conformity to what I think should be the 
decision in this case, I cannot yield my assent to any other 
ground which he took, for certainly the question is not whether 
tenants in common can make a valid lease to pass their interests 
when they join in the conveyance, but whether it can be said 
in pleading that they did demise. I think the declaration 
(472) is good and that there should be judgment for the 
plaintiff. j 


Taytor, C. J., concurred in the opinion that judgment should 
be so rendered. 








ERWIN v. SUMROW. 


Though from the publication of a libel unexplained, malice will be 


prima facie implied, yet as the act may be innocent, and in 
some cases justifiable, the circumstances under which it was 
done should be left to a jury. 


Action for libel, from Lincotn. The libel was found by the 
defendant at his shop door early in the morning. He carried 
it into the shop of a neighbor, Reinhardt, read enough of the 
paper to discover what it was, and handed it to Reinhardt, who 
read it. Defendant then proposed to burn the libel, but this 
was objected to by Reinhardt, who said that the plaintiff ought 
to have it, and observed that it should not remain in his shop, 
and asked the defendant to take it away. The defendant did 
carry it away, and placed it on the window of the shop of one 
Hoke, with intention, as he said, that it should be handed to 
Erwin, the plaintiff. Hoke’s apprentice found the paper on the 
window shortly after it was placed there, read it, and kept it 
until evening, when he handed it to the plaintiff. The window 
on which the libel was placed was on the street, and the paper 
was exposed to the view of all persons passing. Defendant’s 
counsel contended that if Sumrow placed the libel in the window 

258 











N.C.] DECEMBER TERM, 1821. 





McERwWIN v. BENNING. 





with intention that it should be handed to Erwin, and not with 
a view of making it public, he was not guilty; but Norwood, J., 
before whom the cause was tried, charged the jury that a 
person, being in possession of a libel and knowing it to be (473) 
such, was bound to take care that the contents of it did 

not become known and public by his conduct; that placing the 
libel in Hoke’s window was a publication, and that when a pub- 
lication was proved, the law implied malice, and this implication 
would remain until removed by sufficient evidence. There was 
a verdict for the plaintiff, and a motion for a new trial. New 
trial refused. Judgment, and appeal. 


Wilson for the appellant. 
A. Henderson, contra. 


Taytor, C. J. The essence of the charge in the declaration 
consists in the malice of the publication and the intent to de- 
fame the plaintiff ; and, although from the publication of a libel, 
unexplained, malice will be prima facie implied, yet, as the act 
may be innocent, and in some cases justifiable, the circum- 
stances under which it was done were proper to have been left 
to the jury. It is the same, in principle, with an action of 
slander, where the defendant may give in evidence, the manner 
and oceasion of speaking the words, and repel, if he can, the 
implication of males arising from utterance. If the defendant 
could satisfy the jury that the paper was left in Hoke’s window 
with an innocent intention, it would have explained what other- 
wise wears the appearance of a malicious publication. There 
ought to be a 

New trial. 


Cited: Hoyle v. Stowe, 13 N. C., 321; Allred v. Smith, 135 
N. C., 449. 








, (474) 
McERWIN v. JACOB BENNING. 


When A makes a fraudulent conveyance of his property prior to the 
recovery of a judgment against him by B for a tort, B, although 
not a creditor at the time the conveyance'was made, is entitled, 
after judgment, to a scire facias under the act of 1806. 
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Tus was a sci. fa., under act of 1806, to secure creditors 
against fraudulent and secret conveyances of property by insol- 
vent debtors,* from Mecxiensure. The fact on which the 
case turned was that the plaintiff had recovered a judgment for 
damages on a tort, against one David Benning, and that, prior 
to that judgment, the conveyance, alleged to be fraudulent, was 
made by David Benning to the defendant. Norwood, J., who 
presided, on this point instructed the jury that the plaintiff was 
a creditor, within the meaning of the act, from the rendition of 
the judgment in his favor; and that, if the conveyance was 
fraudulent against any creditor whose debt was in existence at 
the time the conveyance was executed, the plaintiff’s case would 
be within the provisions of the act of 1806; and if the bill of 
sale was void as to one creditor, it was void as to all creditors, 
as well those whose debts were contracted after the bill of sale 
was made as those whose debts were in existence at the time it 
was made. Verdict and judgment for the plaintiff, and appeal. 


A. Henderson for defendant. 


(475) Hatz, J. It has been objected in this case, for the 

defendant, that the act of 1806 (ch. 700, New Revisal) 
does not afford the plaintiff a remedy; that the act only applies 
to creditors and debtors. ’Tis true the title of the act speaks of 
the fraudulent conduct of debtors in making conveyances to 
avoid or delay the payment of their just debts; but the enacting 
clause declares “that, upon any judgment rendered, if the plain- 
tiff will make affidavit, stating that the defendant has no visible 
property to satisfy the same, etc., and that he has good reason 
to believe that the defendant has fraudulently conveyed away 
property, and that some other person is*fraudulently possessed 
of it, ete., the court may order a scire facias to be issued against 
the person so claiming it.” It appears, therefore, that, although 
the plaintiff was not a creditor before judgment rendered, yet, 
in the words of the act, upon the happening of that event, upon 
making affidavit, he is entitled to a scire facias. In doubtful 
eases the title and preamble of an act should have their due 
weight. In this case, I think, there can be no doubt, the remedy 
given by the act is substituted in the room of a more circuitous 


*An Act to Secure Creditors Against Fraudulent and Secret Con- 
veyances of Property by Insolvent Debtors.—Whereas, many frauds 
are committed by persons making conveyances upon some secret trust, 
and by persons concealing the property of insolvent debtors, so as to 
enable them to avoid or delay the payment of their just debts: For 
remedy whereof, Be it enacted, etc. 
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one, but the rights of the parties are left as they stood before. 
I, therefore, am of opinion that the judgment of the court below 
should be 

Affirmed. 


The other Judges concurred. 








(476) 


McQUEEN, Agent of McGregor & Darling, v. BURNS. 


A, residing in North Carolina, contracted in New York a debt with B, 
who lived in that place; afterwards A paid to the agent of B in 
North Carolina a part of the debt, and credit having been given 
him for four months for the balance, interest at the New York 
rate (seven per cent) was calculated on the balance for four 
months and added thereto, and for that sum A gave his bond. 
Held, that this bond was not contrary to the usury laws of 
North Carolina. 


Dest upon bond, from CuatHam. The defendant purchased 
in New York goods of McGregor & Darling, to a large amount. 
McQueen, as the agent of McGregor & Darling, settled the 
account with the defendant, who at that time resided in Chat- 
ham County, in North Carolina, and received from him a large 
payment. McQueen then agreed that the defendant should 
have a credit of four months for the balance of the debt that was 
due. Interest at the rate of seven per cent was calculated on 
the balance for four months, and added to it, and for that sum 
the bond in suit was given by the defendant to McQueen as the 
agent of McGregor & Darling. McQueen resided in Fayette- 
ville, in this State. Among other matters of defense, the stat- 
ute against usury was pleaded. The court below held the bond 
to be usurious, and the plaintiff submitted to a nonsuit. He 
afterwards obtained a rule to show cause why a new trial should 
not be granted; the rule was discharged, and from the judgment 
rendered plaintiff appealed. 


Ruffin for the defendant. 
Gaston for the plaintiff. 


Taytor, C.J. It is a principle of justice, adopted and (477) 
enforced by the general consent of nations, that contracts 
shall be governed, as to their validity and construction, by the 
law of the country in which they were made, unless their con- 
sideration be immoral, or they were entered into with a view 
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(478) to their execution in some other country. This rule is 

confined to the contract itself, and its legal effect; for 
the law of the forum where redress is sought must of necessity 
adhere to its own forms of proceeding in administering the 
remedy. This rule is admitted by the defendant, in whose 
behalf it is contended that the lex loci contractus is the law of 
North Carolina, inasmuch as the bond was executed here; and 
that, as seven per cent is an illegal rate of interest by the law of 
this State, the bond is void. It is true that the bond was given 
here, but it was to secure the payment of a debt contracted in 
New York, with merchants resident there, and which debt was 
payable there, with seven per cent until paid. It would seem 
strange if the law were so that the creditors suing in our 
courts upon the simple contract should have recovered the New 
York interest, which all the authorities show, and it is admitted, 
they could do; whereas, by taking a bond for the purpose of 
securing and evidencing the debt, they shall lose the whole for 
contravening our usury law. That the law is not so is shown by 
a case, precisely in point, cited on behalf of the plaintiff. There 
the debt was contracted in New York, carrying seven per cent 
interest, and afterwards a security for that debt was taken in 
Connecticut, including the same rate of interest, both for the 
time then past since the debt was contracted, and for ninety days 
to come, at the end of which time it was to be paid; and it was 
held that the transaction was not usurious. The Court decided 
that the mode in which the note was taken, and the time given 
for payment, did not change the nature of the security for the 
same debt and the same interest to which the creditor was en- 
titled by the contract. Phelps v. Dent, 4 Day, 96. I have 
examined every case cited in behalf of the defendant, and I can- 
not see any conflict between them and the case just quoted. In 
Phipps v. Anglesea, 1 P. Wms., 696, all the parties lived in Eng- 

land; the will and settlement were made there. It does 
(479) not appear that any contract was made in Ireland, or that 

any other contract was made between the parties, except 
the original will and settlement; certainly no new securities 
were taken in England. In Stapleton v. Conway, reported in 
3 Atk., 727, and 1 Ves., 429, the contract was made in England, 
though this is rather gathered by inference from the report of 
the case in Atkyns; and, from the same case in Vesey, it does _ 
not appear whether the settlement was made in England or the 
West Indies. In the book last quoted, upon the West India 
interest being claimed, the chancellor makes a distinction be- 
tween a contract and a voluntary disposition by will or deed, 
and nothing said about interest, admitting the obligation of the 
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court to give West India interest, in the first case, but leaving it 
discretionary in the last. The case of Raneleigh v. Champante, 
as reported in 2 Vern., 395, lays down the position that a party 
recovered English interest upon a debt contracted in Ireland, 
because the bond was executed in England. But the account of 
the same case, given in Eq. Ca. Ab., 289, pl. 2, and Precedents in 
Chancery, 108, is altogether different; and, according to these 
books, the debt was contracted in Ireland by Champante having 
accepted and paid bills there drawn by Lord Raneleigh, then 
being in England; that the latter sent over a bond for the bal- 
ance he owed, payable in Ireland, and it was held that this bond, 
on a suit in England, should carry Irish interest. This account 
of the case, which is probably the true one, since it is referred 
to by the late editor of Vernon, is an authority in favor of the 
plaintiff. In Dewar v. Span, 3 Term, 425, the new bond executed 
by B. and D. reserved the same interest with the formey one, 
which was usurious, because the 14th Geo. III., ch. 79, extended 
only to mortgages and the security respecting lands in Ireland 
and the West Indies, on which is allowed the foreign interest, 
but did not protect personal contracts. Where a contract 

is originally valid, and may be enforced, and a new one (480) 
is made, which only covers it and provides for its execu- 

tion, according to the first agreement, in which light I under- 
stand this case, I think it is protected by law, and that therefore 
there ought to be a new trial. 


Henpverson, J. The question arising from this record is, for 
what was the additional one per cent reserved? Was it for for- 
bearance, or giving day of payment? Or did it grow out of an 
original contract? If for the first, it may be usury; if on the 
second, it cannot be. I shall not trouble myself to prove that a 
debt contracted in New York, and without reference to the laws 
of any other government, is governed in its exposition by the 
laws of New York. The original debt, then, being contracted 
in New York, without reference to the laws of any other gov- 
ernment, is governed by the laws of that government, and the 
rate of interest-which the debtor shall pay is part of the contract, 
which seems to be admitted in the present case to be seven per 
cent. The debtor in this State executes a note, payable in four 
months, for the balance of the debt, in which is included the 
interest, at seven per cent, up to the time the note became pay- 
able. The sum secured to be paid by the note is precisely the 
sum which the defendant would have been bound to pay if no 
note had been given. It became due out of no new contract; it 
arose solely from the operation of the original debt, and was, in 
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fact, nothing more than giving a new evidence of that debt; and 
if, on the day it fell due, it was lawful for the plaintiff to have 
received that sum, it certainly could not be usurious to hold or 
have taken a note evidencing that obligation. The additional 
one per cent was therefore not taken for forbearance or giving 
day of payment, but arose entirely from the original contract, 
which very clearly was a legal one. What rate of interest the 
note shall bear after it falls due, the parties have not pre- 
(481) tended to say; it is therefore left to the law, and is not 
now a subject of consideration. The defendant’s counsel 
has offered a very ingenious argument, but I think it entirely 
unsound. I believe it is substantially noticed in the foregoing 
opinion. But, I think, in his argument, the opinion of Lord 
Kenyon in Dewar v. Span is not understood correctly. I think 
that his Lordship means that neither the original bond or the 
new bond was within the protection of the statute 14 Geo. IIL, 
under which act the contract was attempted to be legalized. 
That act declares that all mortgages and securities executed in 
England, of or concerning lands being in Ireland or the colonies, 
shall have Irish or colonial interest, as the case may be. The 
bond was given for part of the purchase money of lands lying 
in the West Indies; it bore on its face West India interest ; that 
bond was afterwards surrendered up, and a new bond taken, 
bearing also on its face West India interest. Lord Kenyon says 
that the act relied on (to-wit, 14 Geo. IIT.) to support this case 
does not extend to it. He then repeats a part of the act, to-wit, 
mortgages and other securities, concerning lands in Ireland and 
the West Indies, reserving the interest allowed in those coun- 
tries, shall be good. Now, this, says he, is a mere personal con- 
tract, and is not within the act; evidently meaning, I think, the 
old as well as the new bond. He speaks of the contract as a 
mere personal one, not one within the act, to-wit, a mortgage or 
other securities concerning land; for it would be strange that a 
new bond, given upon the surrender of an old bond between the 
same parties, in the same country, governed by the same laws 
and imposing the same obligations, and no other, with the old, 
should be void and the old bond legal. They both must stand, 
I think, or fall together. But should Lord Kenyon be mistaken 
as to the operation of the statute of George, it does not 
(482) affect this case. I think the judge erred in informing 
the jury that the bond was usurious, and that a new trial 
should be granted. 


Hatt, J., concurred. 


Cited: Arrington v. Gee, 27 N. C., 594. 
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WILSON v. SIMONTON. 


The act of Assembly increasing the jurisdiction of a justice of the 
peace to $100 is not inconsistent or incompatible with the Con- 


stitution of the State. 


Tus was an action of debt, originally brought in Irepett 
County Court, for $25, to which defendant pleaded in abate- 
ment, pursuant to the act of 1820.* There was a demurrer to 
the plea; demurrer overruled, and plea sustained. The Supe- 
rior Court, on appeal, also overruled the demurrer and sustained 
the plea; and plaintiff, by his appeal, presented the question to 
this Court. 


Per Curtam: The question made in this case was decided in 
1811, on argument and consideration, in Keddie v. Moore, 6 
N. C., 41, and we see no reason to disapprove the judgment. 
There must be judgment for the defendant. 








(483) 


CARTER, Assignee, etc., SMITH, Real Plaintiff, v. THE SHERIFF 
OF HALIFAX. 


1. Where A pays to the sheriff the amount of an execution in his 
hands, in favor of B against C, if B afterwards assign his in- 
terest in the judgment to A, such payment shall be deemed a 
purchase and not a satisfaction of B’s claim. 


2. Where an execution is levied upon property, and the plaintiff in 
such execution, to favor the defendant, forbears to sell and 
holds on under the lien thereby created, the property may be 
sold under executions of a younger date. 


Tus was a rule on the sheriff to show cause wherefore he 
should not return a venditioni exponas, Carter against Powell, 
satisfied. From Hatirax. Several executions had issued and 
were in the hands of the sheriff, against Powell, returnable 
August, 1819. At the time the sheriff went to levy these execu- 


* Be it enacted, etc., that the jurisdiction of justices of the peace 
within this State be, and is hereby extended to all sums due on bonds, 
notes and liquidated accounts, not exceeding one hundred dollars. 

Be it enacted, etc., that all suits hereinafter commenced in the Supe- 
rior or county courts in this State, on any bond, promissory note or 
liquidated account, for a less sum than one hundred dollars, shall be 
abated on the plea of the defendant. 
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tions, Smith told him he would pay the money at August Court, 
and, accordingly, on the first day of the court, he did pay it, and 
took the sheriff’s receipt for the whole amount. At the time of 
the payment, both Smith and Powell expressed a wish that 
Smith’s name, should be endorsed on the executions as real plain- 
tiff, and the sheriff accordingly did so. Smith at the same time 
requested the sheriff to ask the plaintiffs of record to assign 
over the executions to him; he did so, but none of them would 
so assign, except Carter, and the firm of Burrows & Shine, to 
whom the sheriff paid the money for their executions. Under 
the executions on which Smith was endorsed as real plaintiff, 
and others obtained in October and November, 1819, the prop- 
erty of Powell was sold, and the creditors, under the latter judg- 
ments, claimed to have them satisfied, insisting that Carter’s 
judgment had already been paid by Smith. Smith, on the con- 
trary, contended that he had purchased Carter’s interest, but had 
not satisfied Smith’s debt. 


(484) Hatt, J. From the facts of this case, it appears that 

Smith became the purchaser of Carter’s judgment against 
Powell, and that it was his intention to do so when he paid Car- 
ter for it, but not to satisfy the execution which had issued 
against Powell; and by doing so, he did injury to no one. It 
does not appear what the sheriff’s return on the execution was, 
but it is more than likely it was returned, levied on Powell’s 
property; because, from the next court a venditioni exponas 
issued; also other executions issued from the same court on 
behalf of other creditors who claim to have their executions sat- 
isfied in preference to Carter’s execution, which belonged to 
Smith. This cannot be done, because Carter’s execution was 
first levied on the property, and the lien thereby created re- 
mained until it was sold under the venditioni exponas, unless, 
indeed, there was some fraud practiced by Carter or Smith; but 
no fraud appears, because the plaintiffs in those executions are 
not in a worse situation than if Powell’s property had been sold 
under the first execution that issued against him. ’Tis true, 
where an execution is levied upon property, and the plaintiff in 
such execution, to favor the defendant, forbears to sell, and holds 
on under the lien thereby created, the property may be sold 
under executions of a younger date; but that is not the case here, 
because at the time the indulgence was given to Powell by the 
plaintiff no other execution had issued against him. After 
other executions issued, no indulgence was given. 
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Cited: Bank v. Griffin, 18 N. C., 353; Palmer v. Clarke, ib., 
357; Foster v. Frost, 15 N. C., 429; Harrison v. Simmons, 44 
N. C., 81. 








(485 
MYRICK v. BISHOP.* ) 


Possession alone is sufficient to maintain trespass against a wrong- 
doer. 


Trespass, guare clausum fregit, from Hatirax. The plain- 
tiff exhibited on the trial below a deed, dated in 1812, to him- 
self, including within its boundaries the locus in quo, and showed 
that. he was in actual possession of a part of the lands, and had 
been, but for a term of less than seven years; and the trespass 
complained of was on the uncultivated part of said land, and on 
a part of which he had no actual occupation. The defendant 
showed no title or possession, but insisted that the locus in quo 
was vacant land. 

The judge charged the jury that if the land was vacant the 
plaintiff could not have such a constructive possession under his 
deed as would enable’ him to support an action of trespass; but 
whether the locus in quo was vacant, he left for the jury to say; 
that if the land had been granted, then the plaintiff had a deed 
covering the land, and an actual possession of a part, though for 
less than seven years, and this gave him such a constructive pos- 
session of the whole as would enable him to support an action 
of trespass against a wrongdoer. 


Taytor, C.J. The plaintiff, having a deed covering the land 
where the trespass was committed, and being in possession of 
part within the boundaries of the deed, was in actual possession 
of the whole. The deed ascertained the extent of the possession. 
Whoever is in possession may maintain an action of trespass 
against a wrongdoer to his possession, because it is a pos- 
sessory remedy, founded merely on the possession, and it (486) 
is not necessary that the right should come in question. 

3 Burr., 1563; 1 East, 246. The judgment must be 

Affirmed. 


Henperson, J. Possession alone is sufficient to maintain 
trespass against a wrongdoer. 1 East, 244; Graham v. Peat, 


* This cause and the two immediately following it, were decided at 
June Term, 1821, but from accident were omitted in the report of 
cases of that term. 
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and the cases there cited, to-wit, 3 Burr., 1563; 2 Stra., 1238; 
Willes, 221. And it is consistent with first principles, and, in 
fact, would be strange if it were not so; for wretched would be 
the policy which required the title to be shown in every instance 
where the peaceable possession was disturbed by an intruder 
who had no right. It would tend to broils and quarrels, and the 
possessor would resort to force to defend his possession if the law 
afforded him no redress. It cannot, therefore, for a moment be 
doubted that the law is as stated above; and, for myself, I 
would go further, although my brethren do not deem it neces- 
sary to express an opinion on the point that possession is prima 
facie evidence of title; and until the contrary shall appear, suf- 
ficient to maintain an action on the title against a wrongdoer, 
ex. gr., an action of ejectment. This, of course, has reference to 
a case where the title is shown to be out of the State. I do not 
deem it necessary to say anything on constructive possession, for 
in the case before us the plaintiff’s possession was an actual one. 
Possession of any part of a tract of land, there being no con- 
flicting occupation, is an actual and not a constructive posses- 
sion of the whole tract. If any part is adversely occupied under 
an inferior title, the possession under the good title extends to 
the actual adverse occupation. Here there,was no adverse occu- 
pation, and the actual possession of the plaintiff was coextensive 
with his deed. A constructive possession is where g person has 
title, but no possession, and there is no one in possession, it being 
vacant; there the title draws to it the possession in law, or by 

construction of law. I think the rule for a new trial 
(487) should be discharged and judgment entered for the 

plaintiff. 


Hat, J., concurred that judgment should be so rendered. 


Cited: Osborne v. Ballew, 34 N. C., 374; Morris v. Hayes, 
47 N. C., 93; McCormick v. Monroe, 48 N. C., 334; 8. v. Rey- 
nolds, 95 N. C., 619; Frisbee v. Marshall, 122 N. C., 765. - 








STATE v. FARRTER. 


1. In an indictment for sending a challenge, it is not necessary to set 
out a copy of the challenge; and if an attempt be made to set 
out in the indictment a copy, and it varies slightly from the 
original, as by the addition or omission of a letter, no ways 
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altering the sense, semble, such variance is not fatal and, after 
verdict, it is cured by the act of 1811. 


2. A challenge to fight a duel out of the State is indictable, for its 
tendency is to rouse the passions and produce an immediate 
breach of the peace. 


THis was an indictment for sending a challenge to fight a 
duel, tried below, before Nash, J., from Jonnston. The indict- 
ment was as follows: 

“The jurors for the State, upon their oath, present: That 
James Farrier, late of the county of Johnston, attorney, on 20 
September, 1820, with force and arms, at and in the county of 
Johnston, wickedly and maliciously intending and designing, as 
much as in him lay, not only to disquiet and terrify one John 
McLeod, but also the said John McLeod, maliciously, violently 
and wickedly to kill and murder, did unlawfully and wickedly 
provoke and excite the said John McLeod to fight a duel against 
him, the said James Farrier, with pistols or some other danger- 
ous and mortal weapons; and that he, the said James Fafrier, 
a certain challenge, in the name of the said James Farrier, in 
the form of a letter to the said John McLeod directed, did then 
and there maliciously write and cause to be written, which said 
challenge, so as aforesaid written and directed, he, the said Far- 
rier, afterwards, to-wit, on the said 20 September, 1820, at and 
in the county of Johnston, aforesaid, maliciously and wickedly, 
to the said John McLeod did send and contrive to be delivered, 
and cause to be sent and delivered, and which said chal- 
lenge in the form of a letter is fis follows—that is to say: (488) 


“ ‘SMITHFIELD, 20 Sept., 1820. 
“ “Mr. Joun McLeop. 

“ ‘Str :—Since our last interview, in which we talked over the 
differences between us, and in which you called on me to explain 
why I should say that I would as soon vote for Jim, the barber, 
as you—I say, since then, I have seen General Bryan, of this 
county, who informed me that you, in explanation of the cause 
of this difference between us, had said that it was likely, owing 
to a very unpleasant request that you had made to me, at the 
instance of your ward, to forsake your house, and your reason 
for doing this was, as defeated lovers sometimes prove desperate, 
you thought there was some danger to be apprehended from me; 
and if I be the defeated lover, there really will be some danger 
to be apprehended and your words verified, but not in the sense 
you intended. Instead of my revenge being directed against an 
innocent lady, in the exercise of her right, it shall be directed 
towards a man who has thus causelessly thrown a reproach on 
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the character of the innocent in order to palliate his own im- 
proper conduct. You say that your ward imagined to herself 
that I had a dirk and intended making an attack on her person. 
Permit me to tell you that I do not believe your ward ever 
immgined any such thing; neither do I believe that she ever told 
you so. So this story about the dirk never existed anywhere 
else than in your own imagination, for some cause best known to 
yourself ; and remember, he that carrieth a dirk in his imagina- 
tion, carrieth poison in his heart. I once cherished the hope 
that this storm of clumny, this spirit of evil reports which has 
so long raged between you, your family and myself would ere 
this have ceased, but all hope is now lost of there ever being a 
revival of our former intimacy. The affairs as they now stand 
between us may be worse, but I will assure you there is little 
probability of there being better. Since my memory, my char- 
acter has never suffered such a gross, unjustifiable and unprece- 
dented attack. It may be credited by those who are un- 
acquainted with me, but those who are acquainted with my for- 
mer conduct will give it but little credit; and if it is not credited 
by a solitary person, my feelings will not permit me to pass it 
over in silence and let it sink into the tomb of oblivion without 
revenge. I therefore ask of you to render that opportunity of 
redress which one gentleman is bound to render to another, 
whenever he thinks himself aggrieved; and in making this my 
request, you are not to presume that I acknowledge you a gentle- 
man, for I do not consider you as such; neither do I believe you 
are unknown to the world in that character; yet, for the purpose 
of redressing my wounded feelings, I am bound to ask you once 
for your lifetime to act the part of a gentleman in accepting this 
my invitation to leave the State, in respect to the peace of North 
Carolina. Jas. Farrier. 


“ ‘N. B.—This letter will be lodged in David Thompson’s store 
for your reception, and, if handed to you, the person handing of 
it will be unacquainted with its contents. The calls of my pro- 

fessional affairs prevents me from being in town for a few 
(489) weeks. My friend, Doc. White, who will call on you for 

an answer to this letter, will do me the favor of receiving 
any communication from you yourself to me during my ab- 
sence.’ 


“To the great damage of the said John McLeod, to the evil 
and pernicious example of all others in the like case offending, 
contrary to an act of the General Assembly in such case made 
and provided, and against the peace and dignity of the State.” 
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On the trial, the introduction of the original letter was op- 
posed, on the ground of variance from the letter as set forth in 
the indictment. The variance consisted in the words, differences 
instead of difference, immgined for imagined, clumny for cal- 
umny, and there for their. The objection was overruled and the 
letter received. It was then contended that the letter set forth 
was not a challenge to violate the peace of this State, and, there- 
fore, without such intention, the defendant was not guilty of the 
crime stated in the indictment. The court instructed the jury 
that, under the law of the State, the act of sending a challenge 
to fight a duel in another State would render the defendant 
guilty of the charge in this indictment. The jury found the de- 
fendant guilty. A new trial was refused, and from the judg- 
ment pronounced the defendant appealed. 


Taytor, C. J. The defendant was indicted for sending the 
prosecutor a challenge to fight a duel. The act of 1802, which 
alters the common-law punishment, does not change the nature 
of the offense, which consists in sending a challenge, either by 
word or by letter, to fight a duel. Upon the trial of the cause, 
the letter, containing the supposed challenge, was offered in evi- 
dence, but objected to by the defendant, on the ground of several 
variances from the statement of it in the indictment. It was, 
however, admitted by the court, and proved, and read to the 
jury. It was further insisted, in behalf of the defendant, that 
the letter was not a challenge to violate the peace of this State, 
and that, without such intent, the defendant could not be guilty 
of the offense charged in the indictment. To these objec- 
tions, which appear on the record, it has been added in (490) 
the argument here that the indictment charges the de- 
fendant with an intention to provoke the prosecutor to fight a 
duel with pistols or some other dangerous and mortal weapons, 
whereas the letter specifies no weapon; and if its real meaning 
were to fight with weapons, the recital of the letter should have 
been accompanied with proper inuendoes to enable the jury to 
affix a judicial sense to it. The same observation has been ap- 
plied in relation to its being a challenge to fight and to leave the 
State—a construction, it is said, which can only be put upon it 
by understanding something not expressed in direct words. 

1. The fact to be inquired into by the jury was whether the 
defendant sent a challenge to fight a duel. The evidence relied 
on to establish the fact was the letter written by the defendant. 
But if no letter had been written, the fact might have been 
proved by other means, since neither the common law nor the 
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statute requires a challenge to be in writing in order to constitute 
a crime for sending one. ' 

To recite the letter in the indictment is to set forth the evi- 
dence by which the fact is meant to be proved, and does not, 
upon principle, seem to be more essential than, in case of a 
verbal challenge, it would have been to set out the particular 
language in which the challenge was created. The law requires 
no more than that a complete offense should be shown in every 
indictment, so as to enable the court to give judgment upon it, 
in case a demurrer were joined or a writ of error brought. Upon 
this principle it is that indictments for sending threatening let- 
ters must set out the letters themselves, in order that the court 
may see whether they are of that kind which the statute renders 
criminal. The same rule extends to forgery. The instrument 
charged to be forged must be set out verbatim, in order that the 
court may see that it is such an instrument as the prohibition of 

the law extends to. But if the defendant had been sim- 
(491) ply charged with sending a challenge to fight a duel, with- 

out any recital of the letter, the introduction of which as 
evidence, however, had satisfied the jury of the fact and enabled 
them to pronounce a verdict of guilty, the court must have seen, 
upon the face of the indictment, that a crime had been com- 
mitted, and the specific degree of it pointed out, so as to enable 
them to apply the punishment annexed by the act of 1802. Sup- 
posing, however, that the recital of the letter is not merely a 
compliance with custom, but required by principle, it will admit 
of serious doubt whether the variances are fatal, even according 
to the English authorities, which, Lord Mansfield says, have 
been carried to a great degree of nicety, indeed. The rule laid 
down in Dr. Drake’s case, 2 Salk., 660, was, that if an indict- 
ment undertakes to set forth the tenor of an instrument, though 
a literal variance is not fatal, yet if the mutilated word makes 
any other word, as nor for not, it is fatal. This was decided 
on a special verdict, where the court, looking at a record, can 
presume nothing, but is bound to pronounce the abstract propo- 
sition of law. But common sense seems to dictate that the in- 
quiry before a jury should be whether the words used in the 
indictment signify the same thing, although misspelt and muti- 
lated with those in the letter; and that a variance, no ways alter- 
ing the sense of the letter, ought not to be fatal, according to the 
rule in reciting a statute, where the words “sea of Rome” were 
used for “see of Rome.” 1 Vent., 172. Accordingly, in The 
King v. Beach, Cowp., 229, which came before the court on a 
motion to arrest the judgment on the ground of variance be- 
tween the indictment and affidavit, the word understood being 
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written without the s, Lord Mansfield concludes his opinion by 
saying: “This is a case where the matter has been fairly tried, 
and where the omission of the letter s certainly does not change 
the word; therefore we are all of opinion that the jury were 
very right in reading it understood.” In The King v. 
Hart, 1 Leach, 172, it was also left to the jury to consider (492) 
whether the word received, in the indictment, signified 
the same thing with received in the bill of exchange. The pris- 
oner was convicted, but the judgment was respited for the 
opinion of the judges, who thought it to be a proper question 
for the jury. In these cases the jury must have judged of the 
meaning from the context; and the principle upon which they 
are decided would seem to warrant the jury, in this case, to have 
found, as they have done, that differences signified the same 
thing with difference; immgined, imagined; clumny, calumny, 
and there, their. In relation to the last word, there is a remark 
of Powell, J., in Holt’s report of Dr. Drake’s case, which is 
worthy of notice, “that he did not mark this to be so small a 
variance of a letter as if it had happened in false spelling or 
abbreviation.” Now, if a word should be changed by false 
spelling into another word, but one having the same sound with 
that for which it was written, it cannot be difficult to judge from 
the context what the meaning is, as in the sentence where there 
is put for their. If, however, these inferences should not be cor- 
rectly drawn, and the strict rule laid down in Drake’s case is to 
_ govern where the jury has passed upon the meaning of a paper, 
we are satisfied that the act of 1811 applies to the case and cures 
the informality. It is a refinement, in the sense of that act, and 
there does appear to the Court sufficient in the fac@of the indict- 
ment to induce it to proceed to judgment. If the Court were 
not to listen to that act upon this occasion, they might be justly 
charged with being deaf to the legislative voice and permitting 
that “disease and reproach” of the law yet to remain by which 
a person convicted of an offense may seize upon the merest apices 
eae to evade the punishment. 

2. A challenge to fight a duel out of the State is indictable, 
for the same reason that a challenge to fight in the State 
is because its tendency is to break the peace of the State. (493) 
Its natural and probable effect is to excite instant irrita- 
tion and animosity, and to rouse the passions to an immediate 
breach of the peace. 
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WEST v. KITTRELL. 


1. Where a suit is commenced in the county court and removed by 
consent into the Superior Court, such removal is good, provided 
the suit be one of which the Superior Court may entertain juris- 
diction. 


2. The county courts have the same powers with a court of equity to 
rectify mistakes in the settlement of a guardian’s account, pro- 
vided the mistakes be clearly shown, 


THis was a petition originally filed in the County Court of 
Bertie, in February, 1818, setting forth that Kittrell, the de- 
fendant, had been appointed the guardian of the petitioner, and 
as such had taken into his possession property to a large amount, 
and received the rents and profits thereof until the petitioner 
came of age; that soon after this period, on the request of the 
petitioner, a settlement took place, between him and the defend- 
ant, of the guardianship accounts of the defendant, and the 
petitioner gave to the defendant a receipt in full for the sum of 
$...., which from the accounts appeared to be due; that on sub- 
mitting these accounts to counsel, he was informed that there 
were in them many errors of law, as well as fact, and that he was 
entitled to a large sum over and above that already received; 
that the petitioner applied to the defendant, explained to him 
the errors, and requested him to correct them and pay over to 
the petitioner what was justly due to him, to which the defend- 
ant replied that the receipt he had was a sufficient discharge, and 

refused to settle the account again. The petitioner 
(494) charged that the receipt was given under a mistake of 
the facts and a misrepresentation of the law, and con- 
cluded with a prayer that defendant might be compelled to an- 
swer and state a true account, for general relief, and for. process. 

The defendant pleaded in bar that, pursuant to a proposition 
made by the petitioner, three persons had been selected to settle 
the guardian account of the defendant, and that the petitioner 
was then of full age; that the referees reported a balance due the 
petitioner of £826 2s. 734d., which the petitioner, after examina- 
tion, approved, and received the defendant’s note for the said 
sum, and in writing acknowledged that to be the true balance 
due. 

Afterwards, at May Term, 1818, of Bertie County Court, the 
parties consented to remove the cause td the Superior Court of 
the county; and at Fall Term, 1819, the defendant’s plea was 
overruled, without prejudice, and the petition was amended by 
leave of court. 
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The amended petition specifically pointed out the mistake in 
the settlement which had been made as consisting in a charge 
against the defendant for simple interest only, when it should 
have been for compound interest. It further stated the igno- 
rance of the petitioner in matters of account, his mistake, and 
that he was under the influence of his guardian, the defendant. 

A copy of the petition and amendment, with subpena, having 
been served on the defendant, at the Fall Term, 1820,‘a judg- 
ment was entered pro confesso, arid the cause was set for hearing 
ex parte. At the Spring Term, 1821, the defendant, on the 
cause coming on to be heard, moved to dismiss the petition. The 
court refused the motion, and from the decree pronounced the 
defendant appealed. 


Hart, J. The first objection made by the defendant’s coun- 
sel is, that the suit was carried into the Superior Court 
by consent of the parties, and not by way of appeal, or (495) 
in any other way known to the law. 

The answer to this is, that the Superior Court had jurisdiction 
of the subject-matter of the petition, and the petition and plea 
were entered on the docket of that court by consent of parties, 
which might have been done, and the court would have had 
jurisdiction of it, if the suit had never been in the County Court. 

It is again objected that the dispute had been referred to arbi- 
trators to settle, and they have made an award, which ought to 
be binding on the parties. It does appear that there was a ref- 
erence to three persons to state and settle the guardian’s account ; 
that they did make a statement of the account, and found a bal- 
ance in favor of the petitioner; but I think the reference was 
made merely for the purpose of having the accounts examined 
and reported upon, rather than that any award should be made 
that should be obligatory on the parties. And I am the more 
inclined to think so, because the defendant himself states that 
the petitioner did approve and allow of the accounts so stated, 
after examination. If it had been an award in the sense in- 
sisted upon, it could not owe its obligatory force to the examina- 
tion of the petitioner. 

It is further objected in argument for the defendant that, 
although the County Court has jurisdiction in all cases of filial 
portions, ete., according to the act of 1762, ch. 5, in a summary 
way, yet that such jurisdiction and mode of proceeding are addi- 
tional to the common-law jurisdiction (which alone the County 
Courts exercised before) and to the common-law jurisdiction of 
the Superior Courts; and that, even admitting an error has been 
committed in the settlement of the guardian’s account, and 
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pointed out by the petitioner, yet that the Superior Court has 

not jurisdiction, because that error is protected by the peti- 

tioner’s receipt, which has been given in full discharge of his 
demand, and that it is only competent for a court of 

(496) equity so far to remove it out of the way as to correct that 
error. 

I think it was not the intention of the Legislature, in giving 
this jurisdiction to the common-law courts, which before be- 
longed to the courts of equity, to alter any principle or delegate 
less power than was possessed by the courts of equity when ques- 
tions of this sort came before them. The remedy (except so 
far as it may be altered by the act of 1762) is transferred with 
the general power given, and is incident to it. Indeed, the 
Legislature seems to have been fearful that the jurisdiction thus 
given might be construed a complete transfer of jurisdiction 
from the courts of equity, when they declare, in section 26 of 
the act of 1762, that nothing in the act shall be considered as 
restraining or abridging the powers of the courts of equity, but 
that they shall continue to exercise them in the same way as if 
that act had never been passed. 

I therefore think the County Court had the same power to 
inquire into and correct the error pointed out by the petitioner 
in his amended bill as a court of equity would have if the ques- 
tion had arisen there, and of the power of a court of equity to 
rectify mistakes after a receipt has been given, provided those 
errors and mistakes are distinctly and clearly pointed out, no 
one will doubt. The defendant has not answered the allegation 
of the petition pointing out the error complained of by the peti- 
tioner; he therefore admits it, and it only remains to say that 
the decree of the Superior Court shall be affirmed, with costs. 


The other Judges concurred. 


Cited: Harriss v. Richardson, 15 N. C., 281; Boing v. R. R., 
87 N. C., 364; McMillan v. Reeves, 102 N. C., 559; Cherry v. 
Lilly, 113 N. C., 27. 








(497) 
RYDEN v. JONES. 


An executor shall not be permitted to become a purchaser at a sale 
made by him as executor, notwithstanding such sale be public, 
necessary, fair, for full price, and that those interested were 
present and assented to the sale. 
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Tus was a petition, filed originally in 1816, in the County 
Court of Craven, by James Ryden, administrator of Elizabeth 
Ryden and Mary Savanoe, showing that Michael Hyman, the 
younger, being seized and possessed of a large real and personal 
property, in 1793 duly made and published his last will, where- 
by, after some specific legacies, he gave all the residue of his 
estate to his four sisters, Margaret, wife of Peter Vendrick; 
Sydney, wife of Edward Bowen; Mary Savanoe, the petitioner, 
and Elizabeth Ryden, the intestate of the petitioner, James. Of 
this will he appointed James Hyman executor, who qualified 
and took into possession the personal property of his testator. 
The petitioners stated that, among other personal property not 
specifically bequeathed, was a negro slave, named Frank, which 
Hyman, the executor, pretended to claim as his own property, 
whereas it belonged to the estate of his testator, and the residuary 
legatees were entitled to distribution of the said negro and of the 
profits of his labor from the time of Michael Hyman’s death; . 
that James Hyman died without making any settlement of his 
accounts as executor, but leaving a last will, whereof he ap- 
pointed Jones, the defendant, executor, who qualified and took 
into his possession the assets of Michael Hyman left unadminis- 
tered by James Hyman, and also the assets of James Hyman; 
that Jones also took into his possession and retained and em- 
ployed the negro slave, Frank, and received large sums as 
the profits of his labor; that James Hyman, in his life- (498) 
time, and Jones, since his decease, had satisfied the claims 
of Peter Vendrick and Edward Bowen, but refused to make any 
satisfaction to the petitioners for their shares. The petition 
prayed that Jones might set forth an account of the assets of 
Michael Hyman that came to his hands and to the hands of his 
testator, James; that he might answer especially whether 
Frank was not part of the estate of Michael Hyman; that Frank 
might be sold or valued and the petitioners receive their respec- 
tive shares of his value; and that a full account of the distribu- 
tion or application of the estate of Michael Hyman by James 
might be shown. 

The answer of Jones stated that he had no knowledge which 
would enable him to say what assets of Michael Hyman came to 
the hands of James, but referred to the returns of James Hyman 
made to Craven Court; that he, this defendant, never had any 
assets of Michael Hyman in his hands, to his knowledge or 
belief; that his testator, James, had paid and satisfied Lewis 
Savanoe, husband of the petitioner, Mary Savanoe, whatever 
legacy, right, interest or demand she had, and had the release of 
said Lewis and Mary to produce; that he was ignorant whether 
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James Hyman ever settled with Elizabeth Ryden and her hus- 
band, Benjamin, or either of them, for any claim they might 
have under the will of Michael Hyman, or not; that, as to the 
slave, Frank, he had understood and believed that he was part 
of the estate of Michael Hyman, sold by James Hyman, as his 
executor, and purchased fairly at a public sale of the effects of 
the said Michael, on credit, by Philip Turner, to the use of 
James Hyman, who had charged himself with the purchase 
money and accounted with all the persons named as interested 
therein, save Elizabeth Ryden; that James Hyman, by will, gave 
Frank to Fanny Hukins, and that Frank came to the hands of 
the defendant as James Hyman’s property; and that, as 
(499) executor, he disposed of him and was ready to account 
with any person lawfully entitled to call on him. 

On the several issues submitted to the jury they found the 
facts to be as follows: That the negro, Frank, was sold at public 
auction by James Hyman, as executor, and purchased by Philip 
Turner for said executor, in March, 1794; that the sale was fair 
and necessary, and that the slave brought his full value; that all 
the residuary legatees of Michael Hyman were present at the 
sale, except Savanoe and his wife, and that all the persons enti- 
tled to distribution in the negro assented to the sale. They fur- 
ther found that Elizabeth Ryden died two or three months after 
the sale; that James Ryden obtained letters of administration 
on her estate in September, 1816; that she was covert at the 
time of the sale and at her decease; that Benjamin Ryden, her 
husband, died in 1797; that letters of administration on his 
estate were granted to James Hyman in September, 1797, and 
that Benjamin and Elizabeth Ryden left three children—J ames, 
the petitioner; Gatsey and Elizabeth Ryden, the last of whom 
was at that time eleven years old; that James Hyman made a 
settlement of his accounts, as executor of Michael Hyman, in 
March, 1796; that on 6 January, 1794, he réturned an account 
of sales, which was signed by the then sheriff of the county. 

On this finding, it was considered by Norwood, J., who pre- 
sided below, that the petitioners take nothing by their petition, 
but that the same be dismissed; whereupon the petitioners ap- 
pealed. 


Hogg and Hawks for the petitioners. 
Gaston for the defendant. 


(504)  Tayxor, C. J. It has now become a settled rule of 
equity, too firmly established to be shaken, that a trustee 
shall gain no benefit to himself by any act done by him in his 
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fiduciary character, but that all his acts shall be for the benefit 
of the cestui que trust. It is not necessary, in the view I take 
of the case, to inquire whether an executor comes within the rule 
as established in England, though in Barden v. Barden, 

18 Ves., 170, it was decided that an executor cannot pur- (505) 
chase his testator’s effects, because our local laws have 
materially changed the rights and duties of an executor. The 
act of 1723, ch. 15, explained and modified by several subsequent 
acts, restrains the executors from selling the unperishable estate 
without an order of court; and, as the law now stands, the 
County Courts are to judge of the necessity of a sale, either to 
make distribution or to pay debts. It has not entrusted the 
executor with the power of selling at his own discretion, nor is 
it any justification to him, acting without an order of court, that 
the sale was just and necessary. This, however, does not change 
the principle on which the law considers void a purchase made 
by a trustee, for it would still be so if the sale was authorized 
by an order of court. The general tendency of our acts in this 
respect is rather to limit than enlarge the powers of an executor, 
and shows that the doctrine relied on by the petitioners applies, 
a fortiori, to them. 

The length of time cannot have any effect on the petitioner’s 
rights, under the circumstances of the case. It is an open, un- 
executed trust, and it is not pretended that the share of the price 
for which Frank was sold has ever been paid to Elizabeth yom 
or her representatives. 


Hatt and Henperson, JJ., concurred. 


Cited: Cannon v. Jenkins, 16 N. C., 424; Froneberger v. 
Lewis, 70 N. C., 457; 8. c., 79 N. C., 428; Tayloe v. Tayloe, 108 
N. C., 73. 








(509) 
FOSTER et al. v. COOK. 


(IN EQUITY.) 


A bill in equity may be framed in the alternative with a double aspect, 
and relief may be granted in either case, as circumstances may 
require; and relief may be given under the general prayer in a 
bill, provided it be in accordance with, and not contradictory to, 
the particular relief prayed for. 


Tuts was.a bill, filed by the heirs of one. Daniel. Foster, to set 
aside a conveyance of land and a negro from said Foster to the 
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defendant, which, as they alleged, was fraudulently obtained. 
From Franxurx. The prayer of the bill was to have the con- 
veyance set aside and a decree for a reconveyance, and it con- 
cluded with the general prayer for relief.’ 

The defendant, in his answer, denied the facts set forth in the 
bill, as to fraud in obtaining the conveyance; and the facts, on 
the responses of the jury to the issues submitted, appeared to be 
these: The defendant, as the confidential friend of Foster, 
undertook to assist him in the management of his business. 
While acting thus as his friend, he purchased, fairly and bona 
fide, of Foster, a tract of land and a slave. The land was of the 
value of $1,420 and the slave was worth $400. The considera- 
tion for the sale was $1,400 and the support of Foster during his 
life. Of the $1,400, the sum of $991 was paid, the balance re- 
mained due, and the support of Foster during his life was worth 
$420. On the facts defendant moved to dismiss the bill, on the 
ground that complainants’ remedy was at law. The court re- 
fused to dismiss, and decreed that the defendant pay to com- 
plainant $515.46, the balance of the purchase money, with in- 
terest on $409, and all costs. Defendant appealed to this Court. 


(510) Seawell for the complainants. 
Ruffin, contra. 


(511) Hatt, J. This bill is brought by the heirs of Daniel 

Foster to set aside as fraudulent the conveyance made by 
him of the land in question to the defendant, and for no other 
purpose; that is the prayer of the bill. It is true there is a 
general prayer, and under that general prayer relief may be 
given, provided it be in accordance with and not contradictory 
to the particular relief prayed for by the bill (5 Ves., 495; 3 
Ves., 416; 2 Atk., 141); but that is not the case here. A bill 
may be framed in the alternative, with a double aspect, and 
relief may be granted in either case, as circumstances may re- 
quire (6 Ves., 52); but that is not this case. The object of this 
bill is to have a decree for the land, but not for the money which 
may be owing for it, provided the sale to the defendant shall not 
be set aside. 

But what is conclusive in this case is, that, if there is money 
due from the defendant, that money is due to the executors of 
Daniel Foster, and not to his heirs, and the executors are not 
parties. The decree made in the court below must be reversed 
and the bill dismissed, with costs. 











INDEX. 


ABATEMENT. 


To an indictment for an assault in the Superior Court, the defend- 
ant pleaded in abatement that a prior indictment was still 
pending against him in the county court for the same cause, 
Held, that the plea is good; for the courts have concurrent 
jurisdiction ; and to avoid the mischief of having two indict- 
ments carried on for the same cause against the same per- 
son, the jurisdiction shall attach in the county court by the 
prior finding of the bill, and shall exclude that of the Supe- 
rior Court, except in its appellate capacity, unless it be shown 
that the first is carried on by fraud and covin, which may be 
replied by the State to such a plea. 8S. v. Yarborough, 78. 


ACCEPTANCE. Vide Evidence, 2; Bills of Exchange, 2. 


ACTIONS. 
Some actions, local in their nature, and some transitory ones, 
must be brought where the cause of action arises; but with 
these specified exceptions, no action can be brought in a 
county in which neither party resides. Navigation Co, v. 
Benton, 422. 


ADMINISTRATORS AND EXECUTORS. 


1. An administrator against whom a suit originally commenced 
against his intestate is revived by sci. fa. may confess judg- 
ment on a writ subsequently issued against him as adminis- 
trator, and give in evidence the record of such judgment in 
support of his plea of fully administered to the suit revived 
by sci. fa. Reynolds v. Putney, 318. 

. An administrator may retain assets to satisfy a debt due to 
himself on a note of his intestate endorsed to him after the 
death of the intestate and before granting administration. 
Id. 


3. The personal representative of a deceased person is not liable 
to pay for the funeral expenses of the deceased, unless he 
contracts for them, or subsequently promises to pay for them 
—there is no implied promise to pay for them. Gregory v. 
Hooker, 394. 


4. Where an individual of his own mere motion buried a deceased 
person, and without giving notice to the administrator of the 
expenses sued him, he was not allowed to recover. /d. 


. An executor shall not be permitted to become a purchaser at a 
sale made by him as executor, notwithstanding such sale be 
public, necessary, fair, for full price, and that those inter- 
ested were present and assented to the sale. Ryden v. Jones, 
497. 


to 


ol. 


AGENT. 


1. A. being indebted to the bank came to an agreement with it 
that he should make a sale on credit and take bonds payable 
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AGENT—Continued. 


to the bank, of which the bank would take such as might be 
approved in payment of his debt. A sale was accordingly 
made by A., who gave notice of the kind of bonds required, 
and he took from P., for his purchases, a bond payable to the 
plaintiffs, which was offered to the bank and refused as a 
payment and returned to A. to proceed as he might think 
proper. Held, that by this agreement A. became the agent 
of the bank to take and receive the delivery of the bond from 
I’., and that the bond by the delivery to A. was therefore 
complete. Bank v. Pugh, 198. Held further, that the subse- 
quent refusal of the bank to give A. credit for it was not an 
attempt to undo the delivery and destroy the bond, and that 
if such an attempt had been made it would be ineffectual, 
for if an obligee once accept a bond he cannot afterwards 
disagree to it, so as to make it void. /d. 


2. Where a magistrate who had rendered a judgment on a war- 
rant, afterwards, at the request of an individual, signed the 
name of that individual, in his absence, as security for an 
appeal—/t was held, that although the individual might have 
given authority, in writing, to another to sign his name, yet 
that the magistrate was an unfit person for that purpose as 
he thereby blended the characters of party and judge. 
Weaver v. Parish, 319. 

3. An attorney acting for his principal should perform the act in 
the name of the principal. Locke v. Alexander, 412. 


AMENDMENT. 


After the term at which a cause was decided the Supreme Court 
will not amend the judgment, nunc pro tunc, on the motion 
of one party without notice to the adverse party; but upon 
such notice the amendment will be allowed. Cobb v. Wood, 
95. 


APPEAL. 

1. The Supreme Court will not entertain an appeal, but will 
direct a certificate under Laws 1818, ch. 2, sec. 7, unless the 
appellant bring up the appeal bond with the record and file 
it in due time. Manning v. Sawyer, 37. 


. The appellant filed the record in due time, but omitted to file 
the appeal bond with it. Held, that on a mere suggestion 
and motion on behalf of the appellant a certiorari will not 
be granted, but that on a proper case appearing by affidavit 
a certiorari will be granted. Jbid. 


to 


3. There cannot be an appeal to the Supreme Court from the 
judgment of the Superior Court granting a new triat for 
matter of law. S. v. Robinson, 188. 


4. Nor from a judgment of respondeas ouster given on demurrer 
to a plea in abatement. J/bid. 


5. Nor from a decree disallowing a plea to a petition for distri- 
bution and ordering the defendant to answer, because these 
are not final judgments, sentences or decrees. Ibid. 


6. If the appellee file the record in the Supreme Court he can 
afterwards obtain a certificate of the failure of the appellant 
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APPEAL—Continued. 


to bring it up, but the court must look into the record and 
affirm or reverse the judgment. Frazicr v. Felton, 231. 


7. There is no method by which an indictment can be removed 
from the county court to the Superior Court for trial but by 
appeal after final decision. S. v. Yarborough, 78. 


Vide New Trial, 6. 


ASSETS. 


Where, on the division of an intestate’s slaves among his chil- 
dren, an allotment is made to A greater than that to B, another 
child, and to equalize the division A is directed, out of his 
share of the property, to pay a certain sum to B; this gives 
B a lien on the slaves for that amount; and if A’s adminis- 
trator sell the slaves allotted to A before such payment is 
made to B. the balance only of the purchase money will be 
assets in the hands of the administrator, after the sum 
directed is paid to B. Gregory v. Hooker, 394. 


Vide Administrators and Executors, 2. 


ASSUMPSIT. 


A declaration in assumpsit that defendant promised to pay the 
plaintiff for a certain house what “A, B and C should say it 
was worth” is supported by giving in evidence a written 
agreement that defendant would pay what “A, B and C 
should say.” Manning v. Sawyer, 37. 


ATTORNEY. Vide Agent, 3. 


AWARD. 


An award ought not to be set aside unless it certainly appears to 
be against law, and that in a case where the arbitrators 
meant to decide according to law. Jones v. Frazier, 379. 


BAIL. Vide Execution. 


BANK. 


It scems that the Bank of New Bern may take a bond payable 
directly to itself for a debt due to itself. Bank v. Pugh, 198. 


BARGAIN AND SALE. 


A bargain and sale is good, although the deed does not express 
that the consideration money has been paid. Brocket v. Fos- 
cue, GA. 


BARON AND FEME. 


1. Husband and wife cannot join in detinue for a chattel if the 
husband had actual or constructive possession after mar- 
riage, for by the marriage and such possession the whole 
vests exclusively in the husband. Spiers v. Alexander, 67. 


2. The wife of the testator may be the person to whose safe- 
keeping his will, all in his own handwriting, is entrusted ; 
according to the acts of the last session of 1784, for in this 
there is nothing incompatible with that union of person and 
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BARON AND FEME—Continued. 


interest which exists in law between them. Harrison v. Bur- 
gess, 384. 


BILLS OF EXCHANGE, 


1. The drawer of a bill of exchange is entitied to notice of its dis- 
honor, though the drawee be not indebted to him either when 
the bill was drawn or fell due, provided the drawer had 
reasonable ground to believe that it would be honored; and 
a written authority from the drawee to the drawer, for the 
latter to draw, is a sufficient ground. Austin v. Rodman, 194. 


2 If a bill be payable after sight it must be presented within a 
reasonable time for acceptance, and immediate notice of non- 
acceptance given to the drawer. It is not sufficient to give 
notice of the non-acceptance and non-payment together after 
the day of payment has passed. And if in such case the 
drawer be discharged by the laches of the holder from his 
liability on the bill itself he will not be liable on a count for 
money had and received. J/bid. 


BOND. 


1. The condition of a bond will be so construed, by rejecting in- 
sensible words, as to fulfill in the intent of the parties. 
Gulley v. Gulley, 20. 


2. If an obligee once accept a bond he cannot afterwards disagree 
to it, so as to make it void. Bank v. Pugh, 198. 


Vide Injunction, 1 2, 3, 


BOUNDARY. 


Under the act of 1791, ch. 15, it is sufficient to show that, by 
common reputation, a tract of land has certain known and 
visible lines and boundaries, although those lines and boun- 
daries belong to adjacent tracts and were not made for the 
land in dispute nor, in any deed thereof, recognized as the 
lines of such tract, for reputation and hearsay are of them- 
selves evidence of boundary. Tate v. Southard, 45. 


BREACH OF THE PEACE. 


A man shall not recover a recompense for an injury received by 
his own consent, provided the act from which the injury is 
received be lawful; but if two fight by consent, and one is 
beaten, he may recover damages for the injury, because fight- 
ing is an unlawful act. Stout v. Wren, 420. 


CAVEAT. Vide Land, 1. 


CERTIFICATE OF THE CLERK OF A COURT OF RECORD AS 
TO AN INSTRUMENT PROVEN IN HIS COURT. 


1. When the clerk of a court of record certifies that an instru- 
ment has been duly proved in that court, it is implied that 
everything required by law has been proved, upon the maxim, 
res judicata pro veritate accipitur. Horton v. Hagler, 48. 


ut where he also states how it is proved, and omits a material 
circumstance required by the law, the certificate of due proof 
is disregarded, because by the certificate itself it appears it 
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CERTIFICATE OF THE CLERK OF A COURT OF RECORD AS 
TO AN INSTRUMENT PROVEN IN HIS COURT—Continued. 
was not duly proved. Held, therefore, that where a clerk of 
‘a county court certified that a bill of sale for a slave had 
been “duly proved by the oath of D. H., who proved the hand- 
writing of B. H., the subscribing witness, and of J. H., the 
maker of it,” the bill of sale is not evidence for the want of 
proof of the death or removal of B. H. Jd. 


CERTIORARI. Vide Appeal, 2° 
CHALLENGE. Vide Indictment, 8, 9. 
CLERGY. 
1. If a statute take away clergy from any offense, and another 
statute, either prior or subsequent, create that offense by its 
known, legal and technical name, all the qualities of its name 


will attach to it; hence it will stand ousted of clergy. S. v. 
Scott, 24. 


2. The statute 23, Hen. 8, c. 1, ousted murder of clergy. Our act 
of 1817, c. 18, gives to a slave the character of a human be- 
ing and places him within the peace of the State, so far as 
regards his life; hence, it is held, that one convicted of will- 
fully killing a slave, with malice prepense, is guilty of mur- 
der and not entitled to the benefit of clergy. /d. 


COLOR OF TITLE. 
It seems that the return of the sheriff upon a fi. fa. is colorable 
title under the act of 91, though no deed be made by the 
sheriff. J'ate v. Southard, 45. 


CONDITION PRECEDENT. Vide Devise, 4. 
CONSTABLE. Vide Execution, 3, 4; Levy, 1. 


CONSTITUTIONALITY OF LAWS. 

1. When a cause was removed to this Court at a period when the 
Court, upon motions for new trials, considered matters of 
law only, and during the pendency of such suit the Legisla- 
ture declared that this Court does and shall possess the 
power to grant new trials upon matters of fact %s well ‘as 
law, the Court may consider the case on matters of fact, for 
such law is not unconstitutional. Harrison v. Burgess, 384. 


2. The power of limited taxation for county purposes is neces- 
sarily confided to the several county courts, and its exercise 
is no invasion of the Bill of Rights. Lockhart v. Harrington, 
408. 

3. The act of Assembly increasing the jurisdiction of a justice of 
the peace to $100 is not inconsistent or incompatible with the 
Constitution of the State. Wilson v. Simonton, 482. 


CORPORATION. 
1. The State Bank of North Carolina is a mere private corpora- 
tion. Bank v. Clark, 36. 
2. Semble, the residence of a corporation aggregate is not to be 
considered coextensive with the limits of the State. Naviga- 
tion Co. v. Benton, 422. 
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CORPORATION—Continued. 
Vide Mandamus, 1; Evidence, 3. 


COSTS. Vide Equity, 2. 
COUNTERFEIT BANK NOTES. Vide Handwriting, 3. 


COVENANT. 

A covenant of general warranty 1s subject to the same construc- 
tion that a covenant for quiet enjoyment is, and where the 
habendum in a deed is to a man and his heirs forever he may 
recover for an eviction on such general warranty, though the 
clause of warranty should not mention to whose benefit it 
inures, for it shall be intended for the benefit of the person 
to whom the conveyance was made. Herrin v. McEntyre, 410. 


DAMAGES. Vide Verdict, 2. 
DEBTOR, REMOVAL OF. Vide Evidence, 6. 
DECLARATION. Vide Assumpsit, 1; Pleas and Pleading, 2, 3. 


DEED. 


1. Any alteration of a deed or writing, if made by the party 
claiming under it, avoids it, whether the alteration be in a 
material and obligatory part or in an immaterial or useless 
part, provided it be done by design. Nunnery v. Cotton, 222. 


2. When a deed for land contains an acknowledgment of the bar- 
gainor of the receipt of the consideration and a clause exon- 
erating the bargainee therefrom, it amounts to a release and 
is a bar to an action for the purchase money. Brocket v. 
Foscue, GA. 


3. In assumpsit for such purchase money no parol evidence can 
be received to show that it is unpaid, because it is contradic- 
tory to the deed. /b, 


Vide Agent, 1. 


DESCENT, 
Ap estate descends to A. from his mother, and from him descends 
to E., his niece of the whole blood; E. shall hold the estate 
to the exclusion of M., who is sister of the half blood to A. 
on the paternal side. Navigation Co, v. Benton, 423. 


DETINUE.: Vide Baron and Feme, 1. 


DEVISE. 


1. A. devises lands and slaves and other personal property to 
M. L. D., but if she “dices without having heirs, then, and in 
that case the property bequeathed to her shall be divided 
into four equal parts between his brothers J., H. and S., and 
B.’s children.” Held, that the limitation over is too remote, 
and that the whole estate vests absolutely in M. L. D. Dar- 
idson v. Davidson, 163. 
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DEVISE—Continued. 


2. Devise as follows: “I lend to my wife the plantation whereon 
I now live, and after her decease I give and bequeath the 
said land unto my child that my wife is now pregnant with, 
if a boy, and if it should be a girl, I give the said land to my 
son H. upon his paying unto the said child, if a girl, £100.” 
Held, the legacy of £100 is not payable until the death of tes- 
tator’s widow. Justices v. Crawford, 241. 


3. Devise to A., and if he dies without any lawful begotten heir 
of his body, then to his brothers and sisters. Held, that the 
devise to A. is of an estate-tail which, by the act of 1784, is 
converted into a fee simple, and the ulterior limitation is 
therefore void. Sanders v. Hyatt, 247. 


4. A., by his will, devised to his son W. certain lands, reserving 
to his wife a life estate in part thereof, and declared it to be 
his will, in case the child with which his wife was then preg- 
nant should be a male, that after her death, the portion in 
which she had a life estate should descend to such child; and 
in the event of the death of his son W. or the death of the 
child with which his wife was pregnant, if a male, that the 
survivor should have the whole; if either died without law- 
ful issue, if both died without issue, then that J. S., a nephew, 
should have a portion of the land. The wife was delivered 
of a daughter; and it was held that J. S. took nothing, for a 
precedent estate becomes a precedent condition or otherwise 
to an ulterior limitation, according to the intent, and as no 
son was born, the contingency upon which the testator de- 
signed his nephew to take never happened. The language of 
the will made the birth of a son a condition precedent, and 
there was no evidence of intent to dispense with the perform- 
ance of the condition. Stephenson v. Jacocks, 285. 





DISCOVERY. 


R. being a creditor of D. by bond, files his bill against D. and M., 
charging that D. had fraudulently conveyed property to M. 
sufficient to pay his debt, and praying a discovery, account 
and satisfaction. Bill dismissed upon hearing, because R. 
had not reduced his debt to a judgment, and actually issued 
execution. Rambaut v. Mayfield, 85. 


EQUITY. 


1. I. made a deed to S. for land, which was destroyed before reg- 
istration by a combination of I. and §8. to defraud a creditor 
of 8.; and afterwards, but before the act of 1812, ch. 4, the 
land was sold under an execution against S., who was present 
at the sale and declared the land was his and urged P. to 
buy it, who accordingly did purchase it. Quere? Did the legal 
title of the land pass by the sheriff's sale? Held, that it was 
unnecessary to decide that here, because P. had no means of 
showing it at law as the deed was destroyed, and that gave 
him the right to resort to equity. Held also, that he might 
do so after an ineffectual attempt to defend himself at law 
against I. Held also, that if 8S. was only the equitable owner 
his conduct at the sale would constitute P. his assignee in 
equity and authorize him to call for the legal title. Price v. 
Sykes, 87. 
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EQUITY—Continued. 

2. Infants who prosecute an unjust claim at law, and thus com- 
pel the defendant there to come into equity for an injunction 
and relief, and who here again set up an inequitable defense, 
shall pay costs, Ib. ° 


3. Though a bill deficient in matte? cannot be aided by the de- 
fendant’s answer, or by proofs in the cause, yet when suffi- 
cient matter is stated, but insufficiently verified, the want of 
sufficient verification may be supplied by proofs or admissions, 
Edwards v. Massey, 359. 


4. A bill. in equity may be framed in the alternative with a 
double aspect, and relief may be granted in either case, as 
circumstances may require; and relief may be given under 
the general prayer in a bill, provided it be in accordance 
with, and not contradictory, to the particular relief prayed 
for. Foster v. Cook, 509. 


JURISDICTION OF, AS TO CHARITIES. 


Moses Griffin made his will containing the following devises and 
bequests: “I appoint E. G., W. G., ete., trustees of my estate 
and executors of my will. I give the remainder of my estate 
(after certain legacies and payment of his debts) to my said 
trustees and executors in trust, to be managed by them to 
the best advantage for the purposes hereinafter mentioned. 
I desire that my landed property shall not be sold, but rented 
out to the best advantage. I desire that my trustees and 
executors, out of the issues and profits of my estate—real 
and personal—shall purchase two acres of ground in New 
Bern, and as soon as the funds arising from the profits of 
my estate be deemed by them sufficient to make a commence- 
ment, that a brick house shall be erected on said land, suit- 
able for a school room, and finished in a plain manner, fit 
for the accommodation of indigent scholars, and to be called 
‘Griffin’s Free School.’ And it is my desire that as soon as 
the house is finished, and the funds arising from the profits 
of my estate will admit, a proper school-master shall . be 
employed to teach and educate therein as many orphan chil- 
dren, or the children of poor and indigent parents, who, in the 
judgment of my trustees, are best entitled to the donation, 
as the funds are found equal to. And it is my wish to clothe 
and maintain the indigent scholars as well as to school them; 
and when they shall arrive at the age of fourteen, it is my 
desire that my executors bind them out to suitable occupa- 
tions. And to prevent misconception, my meaning is that the 
amount of my estate—real and personal—be considered as a 
principal sum, and remain undiminished forever, and that 
the issues and profits only shall be appropriated to the sup- 
port of the said free school. And it is my desire that all 
interest arising from money be put out at interest again, and 
be deemed principal, and continue at interest until, by my 
executors, it shall be deemed sufficient to put the institution ° 
in operation.” The heirs at law and next of kin filed this 
bill against the executors and trustees, praying that the 
trusts might be declared void, and that the defendants might 
be declared trustees for them, and for an account. Held, by 
a majority of the Court, that the stat. of the 43 Eliz., c. 4, 
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JURISDICTION OF, AS TO CHARITIES—Continued., 


; is in force in this State, and that the court of equity, by 
virtue of it, has jurisdiction of all charities. Held also, that 
independent of that statute, and though the jurisdiction of 
charities in England belongs to the court of chancery, not as 
a court of equity, but as administering the prerogative of 
the Crown; the court of equity of this State has the like 
jurisdiction, for upon the revolution the political rights and 

) duties of the King devolved upon the people in their sover- 

eign capacity, and they, by their representatives, have placed 

this power in the courts of equity by Laws 1778, c. 5, and 

1782, ec. 11. But if this were not so—it is further held, that 

as there are trustees and a trust for a definite charity, and 

a specific object pointed out, the Court would, as a mere mat- 

ter of trust, take cognizance in this case by virtue of its 

, ordinary jurisdiction as a court of equity. Held also, that if 

the court of equity had no jurisdiction of charities, as such, 

nor of a trust relating to them, and could not, upon a bill by 
the trustees or others, establish the charity by decree, yet, 
inasmuch as the estate of the trustees is good at law, and 
the condition or trust is certain and not unlawful, no trust 
results in this case for the heir or next of kin; and, there- 
fore, the bill is dismissed. Held also, that this will doth not. 
create a perpetuity, for the trustees have the power of alien- 
ation, and though notice to the purchaser might affect him in 
—. yet, that being a circumstance collateral to the power 
of selling, will not affect the question of perpetuity ; and the 
clauses in the Bill of Rights and Constitution were designed 
only to prevent dangerous accumulations of individual wealth, 
and referred to estate-tail alone; the establishment of a per- 
manent fund for charitable uses does not come within the 
mischief and is not prohibited by either of those clauses nor 
by the common law. Griffin v. Graham, 96. 





EQUITY, JURISDICTION OF. 


A., by his will executed in North Carolina, appointed four execu- 
tors, two of whom resided in Tennessee, and devised to his 
nephews and nieces certain lands in Tennessee, directing his 
executors, previous to a division of these lands among the 
devisees, to raise therefrom such sum as would be sufficient 
to pay all his debts. The rest of his property he directed the 
executors to sell, and the money arising therefrom he be- 
queathed to complainant. On a bill filed against the execu- 
tors and devisees, showing that the acting executor in North 
Carolina had applied a portion of complainant’s residue in 
payment of testator’s debts, and praying that the lands 
charged might be sold, and she reimbursed, it was held, that 
as the lands were without the limits of North Carolina no 
decree could be made by this Court against the acting execu- 
tor here to sell those lands. Blount v. Blount, 365. 


Vide Ne Eveat, 1. 


ERROR. 

1. It is not error for husband and wife to appear by their attor- 
ney, for although they are but one person in law the husband 
may make an attorney who shall appear for both him and 
her. Frazier v. Felton, 231. 
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ERROR—Continued. 


2. The refusal of an inferior court to allow pleadings to be 
amended, or to continue a cause, or any exercise of a mere 
power of discretion—/held, not to be an error for which the 
judgment will be reversed on appeal « or writ of error. Arm- 
strong v. Wright, 93. 


3. Nor is it an error to refuse a new trial, which is moved for on 
the ground that the verdict is against evidence. Ibid. 


ESCAPE. Vide Sheriff, 2. 


EVIDENCE. 

1. The declarations of a party cannot be offered in evidence on 
his behalf, in any case, unless they accompany acts, and be 
pers res gestae, and are offered as such. They are not admis- 
sible even to show the insanity of the prisoner. Held, there- 
fore, where a prisoner had committed homicide at 10 o’clock 
at night of one day, that evidence of what he said the nert 
morning could not be received to prove his derangement. S. 
wv. Scott, 24. 


2. Acceptance and payment of a check is prima facie evidence 
that the acceptor had the necessary funds of the drawer, and 
it is incumbent on the former to show that he had not. Bank 

Clark, 36. 

3. The books of accounts kept by the bank of the dealings between 
it and a customer are not evidence for the bank in a suit 

between it and the customer. /J/bid. ‘ 


4. By the true construction of the act of 1806, the certificate of 
the adjutant-general is evidence only in such cases of delin- 
quency of the officers of militia in making returns, as consist 
in not making returns to himself. Held, therefore, that he 
cannot certify that a colonel of cavalry did not make his 
return to the major-general. Governor v. Jeffreys, 207. 


5. It is competent for one charged with the murder of a slave to 
give in evidence that the deceased was turbulent; that he 
was insolent and impudent to white persons. S. v. Tackett, 
210. 

6. The certificate of the justice of the peace required by the “act 
to punish persons for removing debtors out of one county to 
another” is intended solely for the benefit of the person who 
removes the debtor; it is only a mode of proof that the debtor 
has duly advertised; it may, therefore, be obtained at any 
time, either before or after the removal; and it may be dis- 
pensed with altogether if the party can make the same proof 
by other testimony. Mann v. McVay, 226. 


. Evidence is admissible of the declarations of a testator made 
at any time subsequent to the execution of the will, which 
goes to show that the testator believed the contents of the 
will to be different from what they really are; or declara- 
tions by testator of any other circumstances which show that 
it is not his will, are inadmissible. Reel v. Reel, 248. 


8. If two individuals endorse a note in virtue of a mutual under- 
standing with each other to lend their names for the accom- - 
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EVIDENCE—Continued., 


modation of the maker, evidence may be left to a jury of such 
mutual understanding or agreement. Love v. Wall, 313. 


9. The declarations of a deceased person that he was poisoned by 
certain individuals, not made immediately previous to his 
death, but at a time when he despaired of his recovery and 
felt assured his disease would prove fatal, are admissible as 
dying declarations. S. v. Poll, 442. 


10. When a common design is proven, the act of one in furtherance 
of that design is evidence against his associates, but the dec- 
larations of one of the parties can be received only against 
himself. Jbid. 


Vide Inquisition, 4, 5; Certificate of Clerk, 2; Deed, 3; Adminis- 
trators and Executors, 1; Fraud, 1; Witness, 2; Highway, 1; 
Slaves; 2; Assumpsit, 1. 





EXECUTION. 


1. When a defendant in execution once obtains his liberty by the 
assent of the plaintiff he cannot be retaken, and if he be one 
of several defendants in the same suit the plaintiff can 
neither retake him nor take any of the other defendants—and 
hence it is held, that if there be judgment against two, and 
the plaintiff: take one in execution, and discharge him, the 
bail of both is exonerated. Bryan v. Simonton, 51. 


2. When a sheriff had levied an execution on certain lands, and 
a ven. cx, together with a special writ of fi. fa. issued after- 
wards on the same judgment, and was levied by the sheriff 
on goods which, seven days prior to that time, he had seized 
by virtue of a fil. fa. issuing on a younger judgment, the 
court directed the proceeds of the sale to be paid in satisfac- 
tion of the fi. fa. which first came to hand and was first 
levied. Allemong v. Locke, 325. 


3. When a magistrate issues an execution in the first instance 
against goods and chattels, lands and tenements, such execu- 
tion is not in the form required by the act of 1794; but if the 
constable return, that in default of chattels he has levied on 
land, it corrects the irregularity, and the informality is also 
cured by the 16th section of the act of 1794. Lanier v. Stone, 
329. 


4. It is not necessary that a ven. ex. issuing on a constable’s levy 
should be made returnable to any given time. Jbid. 


5. Where an execution is levied upon property, and the plaintiff 
in such execution, to favor the defendant, forbears to sell, 
and holds on under the lien thereby created, the property 
may be sold under executions of a younger date. Carter v. 
Sheriff, 483. 


EXECUTORS. Vide Administrators and Executors. 





FRAUD. 


1. Whether a deed be fraudulent or bona fide is a question of 
fact and possession, or the want of possession, is but evidence 
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FRAU D—Continued. 


tending to establish the question one way or the other. 7'rot- 
ter v. Howard, 320; Smith v. Niel, 341. 


. If the plaintiff, in a magistrate’s judgment, knows that the 
defendant has personal property .sufficient to satisfy his 
execution, and permits the constable to levy on land, and 
return no personal property to be found, moves on such return 
and levy for a ren, ex., causes a sale and becomes himself the 
purchaser of the land, it is not a fraud in law, but should be 
left to a jury to draw a conclusion from. Lanier v. Stone, 
$20. 

3. Whether a conveyance is made with an intent to defraud 
creditors or not is a question of fact and not of law. Smith 
vr. Niel, 341. 
’ 

. When A makes a fraudulent conveyance of his property prior 
to the recovery of a judgment against him by B for a tort, B, 
although not a creditor at the time the conveyance was made, 
is entitled after judgment to a scire facias, under the act of 
1806. McErivin v. Benning, 474. 


. When a gift of a chattel is found or stated in a case, a delivery 
is presumed, because without it it is not a gift. Spiers v. 
Alexander, 67. 


2. And such possession of the donee will be presumed to continue 
unless the contrary be found or stated, especially if it ap- 
pear that another claimed and exercised ownership from a 
particular subsequent period. J/bid. 


GRANT. 


An instrument purporting to be a grant for land, which was un- 
der the great seal of the State, was signed by the Governor 
and recorded in the Secretary’s office, but was not counter- 
signed by the Secretary, will not pass the land, and is void. 
Hunter v. Williams, 221. 


GUARDIAN. 


1. The proper construction of the act of 1795, ch. 15, is that it is 
incumbent on an infant, after arriving at full age, not only 
to “call on his guardian for a full settlement,” but to have a 
final adjustment of all accounts, matters and things with his 
guardian within three years, and either sue for any balance 
which may be due him, or notify the securities to the guar- 
dian bond of the situation in which he stands to the guar- 
dian. Without such conduct on the part of the infant the 
securities are discharged. Johnson v. Taylor, 271. 


2. The county courts have the same powers with a court of equity 
to rectify mistakes in the settlement of a guardian’s account, 
provided the mistake be clearly shown. West v. Kittrell, 493. 


HALF BLOOD. Vide Descent, 1. 
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HANDWRITING. 


1. A witness who has never seen a person write, nor received 
letters from him, and has no knowledge of his handwriting 
but that derived from having received bank notes in the 
course of business, which purported to be signed by the per- 
son as president of the bank, and which were reported to be 
genuine, is incbmpetent to prove his handwriting, or to prove 
that a bank note purporting to be signed by him is counter- 
feit; at least, unless tne ordinary occupation of the witness 
is such as to render it probable that he has received and 
passed large sums, so as to become a skillful judge, and un- 
less it appear that he has actually passed them so long ago 
as to allow time for the return of them, if spurious. 8S. v. 
Allen, 6. 

2. The modes of proving handwriting are by the evidence of 
those—jirst, who have seen the person write, which is most 
certain; second, who, in the course of correspondence, have 
received pertinent answers or other letters, of such a nature 
as renders it highly probable that they were written by the 
person; third, who have inspected and become acquainted 
with ancient authentic documents which bear the signature 
of the person. /d. 


3. It seems that a witness having no knowledge of the handwrit- 
ing of the person but that derived from the signatures to 
bank notes, if he be a banker, and in that character has 
habitually for several years received and paid away large 
sums in such notes which he believed to be genuine, and were 
so reputed, is competent to prove that a note purporting to be 
a bank note, and to be signed by the same person, was not 
signed by him, and is counterfeit. Jd. 


4. The handwriting of a magistrate to his official acts need not 
be proved by himself, though within the process of the court, 
but may be proved by any person acquainted with it. Ains- 
worth v. Greenlee, 190. 


5. The subscribing witness to a bond must be produced to prove 
it, upon the plea of non est factum, but the parties are not 
confined to his testimony, and the obligee is at liberty to give 
evidence also of the handwriting of the obligor, or of any 
other fact tending to establish that it is his bond—as his 
acknowledgment, or the like. Holloway v. Lawrence, 49. 


HIGHWAY. 


By an act of the Legislature passed in 1810, three commissioners 
were appointed, whose duty it was made to examine a cer- 
tain turnpike road and make report of its state and condition 
at each county court; and if, from their report, it appeared 
that the road was not kept in good order a prosecution was 
to be instituted against the proprietors. By an act of 1819 
the power of appointing the commissioners was vested in the 
county court, their number reduced to two, and it was made 
part of their duty to give information to the grand jury of 
the Superior Court when the road was out of repair. On an 
indictment against the proprietors the commissioners, under 
the act of 1819, who reported the road tg the grand jury as 
being out of repair, may be permitted to prove the state of 
the road, notwithstanding the act of 1810 declares that the 
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proprietor shall not be indicted, except upon the view and re- 
port of the commigsioners reported by the act of 1810; for by 
the appointment of those under the act of 1819 those under 
the former act ceased to exist, and yet the proprietors must 
be liable, as the convenience of the pyblic and their interest 
in a highway cannot be surrendered by implication. S. v. Ho- 
worth, 346. 


HOMICIDE. \ 


1. The whole design of the act of 1817, “to punish the offense of 
killing a slave,” was to make the homicide of a slave extenu- 
ated by legal provocation—manslaughter, and to punish it as 
such. It does not go further and determine the degrees of 
the homicide, but leaves them to be ascertained by the com- 
mon law. SS. v. Tackett, 210. 


2. At common law, and between white persons, a slight blow will 
not excuse a homicide—for that must be on mere necessity. 
but it exists in the very nature of slavery that the relation 
between a white and a slave is different from that between 
free persons, and, therefore, many acts will extenuate the 
homicide of a slave which would not constitute a legal provo- 
cation if done by a white person. Jb. 


. Words will not extenuate a homicide to manslaughter; but it 
is not correct to say “that a slight blow, not threatening 
death or great bodily harm, will not extenuate if the weapon 
used by the slayer be not a deadly one,” because that author- 
izes the inference that a blow to constitute a legal provoca- 
tion must threaten death. Jb. 


. If he on whom an assault is made with violence or circum- 
stances of indignity resent it immediately by killing the 
aggressor, and act therein in heat of blood and under that 
provocation, it is but manslaughter. /b. 


. The general rule is, “that words are not, but blows are a suffi- 
cient provocation to lessen the crime of homicide to man- 
slaughter ;” to this there are a few cases forming exceptions, 
but they depend on very particular circumstances. Jb. 


3. Where, upon words of reproach on both sides between Y. and 
B., the latter approached the former and struck him a violent 
blow with his fist which staggered him, and the company 
separated them, and were taking B. away when Y., within 
one minute, advanced upon B., who extended his arm to take 
hold of him, and Y. immediately stabbed him with a knife, 
which he had not shown before. Held, that if death had 
ensued, it would not be murder, but manslaughter, notwith- 
standing the separation for a minute and the weapon, for 
the wrath of the accused kindled in the highest degree by 
the blow would not reasonably subside in that period, and in 
such case the instrument makes no difference. 8S. v. Yar- 
brough, 78. 


7. Necessity distinguishes between manslaughter and excusable 
homicide and not between the former and murder. Its ab- 
sence is common to both murder and manslaughter. /b. 
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8. A killing on sudden quarrel, to avoid great bodily harm, places 
a man under circumstances amounting to legal provocation, 
and though such circumstances cannot justify or excuse the 
act, yet on account of human frailty the homicide is extenu- 
ated and is but manslaughter. 8S. v. Roberts, 349. 


9. A well-grounded belief that a known felony is about to be com- 
mitted will extenuate a homicide committed in prevention of 
the felony, but not a homicide committed in pursuit by an 
individual of his own accord. 8S. v. Rutherford, 457. 


INDICTMENT. 


1. The property in a slave is not the essence of the offense of the 
murder of him, and it is immaterial whether it be laid in the 
indictment or not. Hence, it need not be proved upon the 
trial as laid. Quere: If the property be proved different from 
that laid? SS. v. Scott, 24. 


2. When a bill of indictment is found by the same grand jury 
which made the presentment, upon the testimony of some of 
their own body not sworn in court as witnesses, such pro- 
ceeding is in opposition to the act of 1797, ch. 2, sec. 3, and: 
the bill must be quashed. S. v. Cain, 352. 


. A caption of an indictment forms no part of the indictment, 
therefore it is not a ground for arresting judgment, that the 
indictment does not show in its caption that it was taken 
before a court in North Carolina. While the indictment 
stood on the records of the court below it appeared to be an 
indictment of that court. and when sent to this Court the 
caption of the record, of which it is a part, officially certified, 
renders it sufficiently certain. 8S. v. Brickell, 354. 


4. To support an indictment for taking away property it must be 
a violent taking from the actual possession of the owner at 
the time. SN. v. McDowell, 449. 


5. An individual who acts as an ordinary keeper without taking 
out license and giving bond, but who has a license to retail 
spirituous liquors, may be indicted on the act of 1798, ch. 501, 
for exacting more than the rates established by the courts of 
his county, and he is estopped from denying that he is a 
tavern-keeper. S. 7. Wynne, 451. 


6. All that is necessary as regards laying the time in a bill of 
indictment is that the offense shall appear to have been com- 
mitted before the finding of the bill, except in those cases 
where the time forms part of the offense. 8S. v. Haney, 460. 


. In general, the time is not traversable, and if it be laid after a 
scilicet, and be repugnant to the time laid in a former part 
of the indictment, the scilicet will be rejected as superfluous. 
Ibid. 


8. In an indictment for sending a challenge, it is not necessary 
to set out a copy of the challenge, and if an attempt be made 
to set out in the indictment a copy, and it varies slightly 
from the original, as by the addition or omission of a letter 
no ways altering the sense, it seems such variance is not 
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fatal, and after verdict, it is cured by the act of 1811. 8S. v. 
Farrier, 487. 


9. A challenge to fight a duel out of the State is indictable, for its 
tendency is to rouse the passions and produce an immediate 
breach of the peace. J/bid. . 


ENDORSEMENT. Vide Evidence, 8; Administrators and Execu- 
tors, 2. 


INFANTS AND INFANCY. Vide Equity, 2; Guardian, 1. 


INJUNCTION. 


1. The act of 1800, ch. 9, does not require a bond of any particu- 
lar form to be given for obtaining an injunction. Gulley v. 
Gulley, 20. 


2. If a bond given upon obtaining an injunction be conditioned, 
“If the said R. G. (the complainant) should dissolve the in- 
junction, and pay the sum recovered at law, and interest,” 
the words “should dissolve the injunction, and,” will be re- 
jected as insensible. _ /bid. 


3. It is no objection to such a bond that it is taken for double the 
amount of the recovery at law, nor that it provides in the 
condition for the payment of interest on the sum recovered, 
should the injunction be dissolved. Jb. 


INQUISITION. 

1. It is most proper than an inquisition should distinctly find the 
party to be a lunatic or an idiot, but it will be sufficient if an 
equivalent description be used, as that he is of insane mind, 
Armstrong v. Short, 11. 


2. An inquisition finding the party “to be incapable of managing 
his affairs” only, is defective and void. /bid. 


3. No person is entitled*to a traverse to an inquest of office in its 
proper and technical sense, under st. 2, Ed. 6, so as to vacate 
the office, unless he be interested at the time of finding it. Jb. 


4. But such inquest, when offered in evidence, is only presump- 
tive proof against persons not parties or privies. Jbid. 


5. Held, therefore, in debt on bond given after office found, where 
an inquisition was pleaded for the Gefendant, that the plain- 
tiff might. in his replication, traverse the truth of it, and 
upon the trial, give evidence to verify the replication. Jbid. 


JUDGMENT, PURCHASE OF. 


Where A pays to the sheriff the amount of an execution in his 
hands in favor of B against C, if B afterwards assign his 
interest in the judgment to A, such a payment shall be 
deemed a purchase and not a satisfaction of B’s claim. Car- 
ter v. Sheriff, 483. 


JUDGMENT FINAL. Vide Appeal, 3, 4, 5. 


JURISDICTION. Vide Guardian, 2; Equity, Jurisdiction of, 1. 
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JUROR. Vide New Trial, 2, 3. 


JURY. 

1. It is the province of the jury to decide, not only on the veracity 
and credit of the witnesses, but also on what facts are proved 
by their testimony, and it is error in the court to direct the 
jury to infer one fact from another. Bank v. Pugh, 198. 


2. Under the act of 1796, a judge may say to a jury that a par- 
ticular fact is proved, if the jury believes the witness depos- 
ing to such a fact. Sneed v. Creath, 309. 


8. Misconduct on the part of a jury to impeach their verdict must 
be shown by other testimony than their own. 8S. v. McLeod, 


344. 


LAND. 


1. D. entered a tract of land in 1777, which T. claimed in virtue 
of an improvement and occupancy; T. could not caveat the 
entry because he would not take the oath of allegiance to 
the State, and for that reason he assigned his right to M., 
who was to enter the caveat at the expense of T., and in trust 
for him; M. caveated and finally obtained a grant, and T.. 
filed this bill for a conveyance. The bill is dismissed because 
the acts of April, 1777, and November, 1777, expressly require 
the oath to be taken by all persons who enter land, and T. 
could not, therefore, have made the entry or caveat himself, 
and the agreement between him and M. was an evasion of 
those acts and a fraud upon the State. Thompson v. Eng- 
land, 137. 


2. W. A. made an entry of land, paid the fees and purchase 
money, and obtained a warrant of survey, and applied sev- 

* eral times to the county surveyor to make the survey, but 
he declined doing it, and made W. A. a deputy for that pur- 
pose just before the entry would lapse. W. A. proceeded to 
make the survey as deputy, returned it to the office, and 
obtained a grant. F. W. had entered the same land, with 
notice of W. A.’s entry, and being also a deputy surveyor, 
fraudulently made out a plat of survey from W. A.’s field- 
book, which he returned into the office, and obtained a grant 
prior to that of W. A., who filed a bill for relief and a con- 
veyance of the legal title from F. W. He did not state that 
either he or the chain-carrier had been sworn. Held, that 
W. A. was not entitled to relief, and his bill was dismissed 
because the survey had been made by himself and not on 
oath. Avery v. Walker, 140. 


3. If a navigable lake recede gradually and insensibly, the dere- 
lict land belongs to the riparious proprietor; but if the reces- 
sion be sudden and sensible, such land belongs to the State; 
and it seems is the subject of entry under the act of 1777, 
ec.1. Murray v. Sermon, 56. 


4. Where a part of a tract of land is included in A’s deed or 
patent, and the same part is also included in B’s deed or 
patent, and each grantee is settled upon that part of land 
comprised in his deed or patent, although not included in 
both deeds, the possession of the part included in both is in 
him whose deed or patent is the elder; but if one of them is 
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actually settled for seven years together, upon the part com- 
prehended in both deeds, the possession is his, and the other 
will be barred thereby. Orbison v. Morrison, 467. 


Vide Grant, 1. 


LEVY. 


1. Where a levy was made by a constable under a magistrate’s 
execution, on the defendant’s land, and returned on the same 
day to the county court, which commenced its session on that 
day, it was held that this was a return “to the next court” 
within the meaning of the act of 1794, sec. 19. Lanier v. 
Stone, 329. 

2. If a sheriff has levied an execution against chattels in due 
time, he may complete the levy by a sale after the return 
day, though he cannot levy after that day. Jd. 


Vide Execution, 3. 


. 


LIBEL. 


Though, from the publication of a libel unexplained, malice will 
be prima facie implied, yet, as the act may be innocent, and 
in some cases justifiable, the circumstances under which it 
was done should be left to a jury. Erwin v. Sumrow, 472. 


Vide Pleading, 3. 
LIMITATIONS. 


A debt barred by the statute of limitations is not revived by a 
direction in the debtor’s will, that certain property be sold, 
“and with the proceeds thereof, after paying my debts, they,” 
etc. Walker v. Campbell, 304. i 


Vide Pleas and Pleading, 1. 
LUNATIC. Vide Inquisition, 1, 2. 


MANDAMUS. 


When a corporate body strikes off the name of one of its members 
without giving him previous notice of their intention so to do, 
and affording him an opportunity of being heard in his de- 
fense, a mandamus to restore will be granted. DelLacy v. 
Navigation Co., 274. 


MANSLAUGHTER. Vide Homicide, 1, 4, 7. 
MILITIA. Vide Evidence, 4. 


MESNE PROFITS. ' 


Mesne profits during the enjoyment under a defective title can- 
not be set off against the claim of interest upon the purchase 
money, because the possessor is liable to the rightful owner 
for them; but where it appears that the possessor has en- 
joyed the lands, and cannot be called to account for the 
mesne profits, the reason of the rule ceases, and it does not 
apply. Locke v. Alerander, 412. 
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MONEY. Vide Receipt, 1, 2. 


MORTGAGE. 
A mortgage of a slave was made in 1789 to secure a debt due in 


March, 1793, and the mortgagee took possession at the date of 
the deed and continued it until 1815 without any account or 
acknowledgment. Held, that the mortgagor could not redeem. 
Such a lapse of time creates the presumption that the right 
of redemption has been abandoned. Harkey v. Powell, 17. 


MURDER. Vide Homicide, ‘4. 


NE EXEAT. 
The rule that courts of equity interfere by ne ewxeat, only in case 


of equitable demands, applies where money, not property, is 
the subject of controversy. Edivards v. Massey, 359. 


NEW TRIAL. 


1. 


bo 


Although sufficient legal evidence be before the jury to justify 
the verdict, yet if improper testimony be admitted, after 
objection, a new trial will be ordered, because it cannot be 
known on which the jury relied. 8S. v. Allen, 6. 


. A person called as a juror in a capital case said on oath, that 


he had not formed nor expressed an opinion respecting the 
guilt or innocence of the prisoner; and after the verdict it 
was proved that he had declared a few minutes before, to a 
third person, “that he could not serve because he had made 
up his opinion,” which was unknown to the prisoner at the 
time he accepted the juror. Held, that there shall not be a 
new trial—jfirst, because such declaration was not on oath, 
and second, because it is contradicted by the juror on oath. 
8S. v. Scott, 24. 


. If the insanity of a juror be alleged as a reason for a new 


trial, being a disqualification so easily perceptible from its 
nature, it must be proved by clear and full evidence. /b. 


. When a Superior Court grants a new trial for matter’ of law, 


there cannot be an appeal to the Supreme Court from the 
judgment of the Superior Court. S. v. Robinson, 188. 


. A new trial will be granted for misdirection, although the 


record does not show that the verdict ought to have been 
otherwise if the court had directed otherwise. Tate v. South- 
ard, 45. 


. It is not a ground for this Court to order a new trial that the 


court below has not stated the case on the record, for the 
appeal is not necessarily from the opinion of the court on 
points arising out of the facts at the trial, but may be for 
error in the pleadings, Frazier v. Felton, 231. 


. When an objection is taken on trial to a bill of sale, because 


registered in the wrong county, and on a former trial be- 
tween the same parties the bill of sale was read without 
objection, it is a surprise on the party introducing the evi- 
dence, and a new trial will be granted to promote the justice 


299 








NEW TRIAL—Continued. 
of the case upon payment by the party seeking it of the costs 
of this and the Superior Court. Sneed v. Creath, 309. 


8. When the statement of the facts of a case before this Court is 
such as to admit-of two views of them, and it be doubtful 
which is the correct one. and according to one of them the 
law has not been administered in the court below, it is a 
ground for a new trial. 315. 

9. After an acquittal of a defendant on a State prosecution a new 
trial cannot be granted. 8S. v. Taylor, 462. 


NOTICE. Vide Bills of Exchange, 1, 2. 
ORDINARY KEEPER. Vide Indictment, 5. 


PATROLS. 
1. Some degree of discretion in the punishment of slaves is nec- 
essarily allowed patrols. Tate v. O’Neal, 418. 
2. If, in the exercise of this discretion, they inflict punishment 
they are not liable in an action to the master, unless their 
conduct clearly demonstrates malice against the owner. /d. 


PENAL STATUTE. 
In a penal statute, “or” will pever be construed “and,” so as to 
make it more penal. Held, therefore, that under the act of 
1816, ¢. 20, corporal punishment and fine cannot both be im- 


posed on a person convicted of a felony, within clergy. Held 
also, that the infamous punishment of whipping, therein pro- 
vided, ought to be restricted to infamous crimes; so that the 
true construction of the statute is, to refer the fine to man- 
slaughter, and the whipping to larceny and the like. S. v. 
Kearney, 53. 


Vide Pleas and Pleading, 2. 


PLEAS AND PLEADING. 


1. A sold to B a tract of land on 6 November, 1811, and took from 
him in payment thereof a bond given by H to C, of which B 
was then the holder, without endorsement to or from B under 
this special agreement, that A should sue H in a short time, 
and if H failed, B would then pay it. A brought suit against 
H in September, 1812, tried it in October, 1815, and failed to 
recover; and in October, 1816, he sued B, and declared— 
first, for the price of the land sold; and secondly, upon the 
special agreement. Held, upon the pleas of the statute of 
limitations and non assumpsit, that A could not recover upon 
either count, for the statute of limitations began to run from 
the making of the contract, as laid in the first count; and 
the laches of the plaintiff in not bringing suit against H for 
ten months discharged B upon the special agreement set 
forth in the second. Murray v. Smith, 41. 


2. In actions on penal statutes it is necessary, in the declaration, 
to name the statute or recite its provisions or refer to it in 
some manner, as by the general terms, “contrary to the 
statute in such case made and provided,” so as to give the 
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PLEAS AND PLEADING—Continued., 


3. 


party notice of the law, with the violation of which he is 
charged. Held, therefore, that a warrant against H. to 
answer S. “in a plea of debt of £5 for obstructing and turn- 
ing the public road leading, etc., from, etc., being one month,” 
is insufficient. Held further, that this is a defect in sub- 
stance and is not cured by verdict, nor to be overlooked in 
proceedings before a justice of the peace in which mere mat- 
ters of form are not regarded. Scroter v. Harrington, 192. 


In an action against husband and wife for a libel, the declara- 
tion had two counts; in the first, it was charged that the 
defendants combined and contrived to cause it to be believed 
that the plaintiff was a “sot and common drunkard.” In the 
second, it is charged that the defendants, “further contriving 
and intending as aforesaid,’ composed, etc., the libel, etc., 
with inuendos, applying the words to the plaintiff. Upon the 
plea of not guilty a verdict was found for the plaintiff upon 
the second count only. It was held that the words “further 
contriving and intending as aforesaid” refer to the allega- 
tion contained in the introductory part of the first count, and 
constitute a sufficient averment in the second count, “that 
the defendants contrived and intended to cause it to be be- 
liered that the plaintiff was a sot and common drunkard,” 
without repeating those words in the second count. Frazier 
v. Felton, 231. 


. Wherever injury is done to goods in the actual possession of a 


servant, carrier or bailee, if the owner have the immediate 
right of possession he may sue for such injury in his own 
name; therefore, where A loaned a horse to B, during the 
will of A, and the horse is seized by virtue of an execution 
against B, A may maintain trespass against the officer refus- 
ing to deliver him up. White v. Morris, 301. 


. A count against an executor, charging him upon his promise 


6. 


as executor, may be joined with a count upon promises of 
his testator. Gregory v. Hooker, 394. 


Tenants in common may recover on a joint demise. Niron v. 
Potts, 469. 


. Possession alone is sufficient to maintain, trespass against a 


wrongdoer. Myrick v. Bishop, 485. 


Vide Bills of Exchange, 2; Indictment, 7. 


POSSESSION. Vide Fraud, 1; Land, 4. 


PRACTICE. 


1. 


») 


If a party to a cause in the Supreme Court die pending the suit 
there, his representative may be made a party by process 
from that Court. Justices v. Crawford, 16. 


When a cause is once ordered to the Supreme Court, that 
Court acquires jurisdiction, and the Superior Court cannot 
take any farther step in it. The Supreme Court, therefore, 
will not regard any subsequent proceedings in the court be- 
low. Murray v. Smith, 41. 


Vide New Trial, 4. 
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PRISONER. Vide Sheriff, 3. 
PROBATE. Vide Wills, 1; Evidence, 7. 


PUBLIC OFFICERS. 


It is the duty of public officers who are paid for their services to 
furnish blanks to be executed by individuals who have busi- 
ness to transact with them in their official capacities. Mann 
w. Vick, 427. 


REASONABLE TIME. 


“Reasonable time” means that a party shall do an act as soon as 
he conveniently can; and it seems the court is to judge of 
that. Murray v. Smith, 41. 


RECEIPT. 


1. A paper writing in these words, “Received of J. D. his book 
account in full,” is a receipt for money within the act of 1801, 
ch. 6, it being proved that at the day it bears date, J. D. was 
indebted to J. L. in a sum of money upon open account. So, 
likewise, these words, “Received the above in full” at the 
foot of an account. S. v. Dalton, 3. 


2. All debts are to be understood as received or paid in money, 
unless explained by other circumstances. Jbid. 


RECEIVER OF STOLEN GOODS. 


A receiver of stolen goods, under the value of twelve pence, who 
is tried and found guilty, when the thief has never been pros- 
ecuted, but is running at large amenable to process, is not 
liable to be punished, and no sentence can be pronounced 
against him. SN. v. Goode, 463. 


RECORD. 


1. A record is deemed by law authentic beyond all contradiction, 

and when regularly certified by the proper officer it is con- 
clusive upon the plea of nul tiel record. Austin v. Rodman, 
71. 


. But where a clerk made an entry, by order of the judge of the 
court, in the record of a cause the day after term, and at the 
next succeeding term a motion was made to strike the same 
out: Held, that such entry is, in fact, no part of the record, 
and that the court should order it to be annulled and ex- 
punged. Held also, that the affidavits of the party and the 
clerk will be heard in support of such motion. Ibid, 


3. But, held by one judge, that although such entry is, in fact, no 
part of the record, yet if it appear upon the record duly cer- 
tified by the clerk, it is conclusive, and no proof can be 
heard against it, nor can the court order any alteration in it. 
As, however, the clerk wrongfully made it, he may expunge 
it and restore the record to the truth; and if he will not, but 
issues process on it, he will act upon it at his peril. Ibid. 


. Where a suit was referred to arbitrators, who returned their 
award in vacation, when the clerk entered it on the record 
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as a judgment rendered in court, such entry was ordered to 
be expunged and the whole proceeding was held to be void in 
law ; and this, although the party to be affected by the entry 
gave a subsequent release of errors, for the consent of par- 
ties, can never alter the law. Tisdale v. Gandy, 282. 


5. Where a record states that a ven. ex. was returned on the 
first day of the term, satisfied by the sale of land, and it 
appears from the case that the sale was actually made on 
the second day of the term, it will be presumed that the 
clerk made such entry on the record with reference to the 
legal fiction, that the sessions consist of but one day. Lanier 
v. Stone, 329. 


6. Where, on the return of a constable that he had levied on land, 
a ven. ex. was moved for, and it appears from the record that 
a writ issued as follows, “ordered by the court that the lands, 
etc. (describing them), levied on by the constable,’ be sold,” 
though the order of sale and the paper called a ven. ew. are 
blended together, yet it sufficiently appears from the record 
that there was such an order. Ibid. 


RECOVERY. 


A purchases a tract of land and sells it to B. B is evicted by a 
better title. As soon as the fact is ascertained by A, he may 
immediately make compensation to B, and sue his own ven- 
dor, without any recovery at law by B against him. Herrin 
v. McEntyre, 410. 


REGISTRATION. Vide Sale, Bill of, 1. 


REMOVAL OF CAUSES. 


1. It is not competent for owners of slaves, or their counsel, to 
consent to the removal of a criminal cause against such 
slave; it cannot be otherwise removed than on affidavit. S. v. 
Poll, 442. 


2. Where a suit is commenced in the county court and removed 
by consent into the Superior Court, such removal is good, 
provided the suit be one of which the Superior Court may 
entertain jurisdiction. West v. Kittrell, 493. 


RETAILERS. Vide Indictment, 5. 


SALE, BILL OF. 


Under the act of 1792 a sheriff's bill of sale for a slave is like 
the bill of sale of any other person; and when the purchaser 
takes the actual possession of the slave the conveyance must 
be recorded in the county where such purchaser resides. 
Palmer v. Popelston, 307. 


SEQUESTRATION. 


The affidavit on which an order of sequestration is awarded 
should state positively the existence of the facts on which 
the application is grounded, or if only matter of belief, the 
grounds of that belief. Hdwards v. Massey,. 359. 
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SET-OFF. Vide Mesne Profits, 1. 


SHERIFF. 
1. When a return to an execution against land is signed by a 
deputy sheriff, but the deed to the purchaser is executed by 
the sheriff, it is a ratification of the acts of his deputy, and a 
title thus consummated cannot be impaired by the return of 
the execution. Lanier v. Stone, 329. 


2. In debt on sheriff's bond for escape, it is proper for the jury 
to consider the damages really sustained by the escape; and 
they are not bound to give the whole sum due from the 
original debtor. Governor v. Matlock, 425. 


3. Where a prisoner desirous of being admitted to the prison 
bounds applies to the sheriff, and offers to prepare a bond 
with ample security, and the sheriff refuses to admit him to 
the rules or to take any bond, such conduct on the part of 
the sheriff is a waiver of any further act to be done by the 
prisoner, even supposing the law required him to prepare 
and tender a bond. Mann v. Vick, 427. 


Vide Public Officers, 1. 


SLAVES. 

1. Under the act of 1784, relative to the transfer of slaves, a 
transfer by parol is good as between the original parties 
and volunteers under them, and is void only when creditors 
and purchasers are concerned. Lynch v. Ashe, 338. 


2. Notwithstanding the act of 1741 a slave tried for a capital 


crime may be convicted on the testimony of a slave, though 
uncorroborated by pregnant circumstances. 8. v. Ben, 434. 


SUBSTANCE. Vide Pleading, 2. 
SURVEY. Vide Land, 2. 

TAXATION. Vide Constitutionality of Laws, 2. 
TITLE. Vide Sheriff, 1. 

TRAVERSE. Vide Inquisition, 3, 5. 

TRESPASS. Vide Pleas and Pleading, 4, 7. 
TRUSTEES. Vide Administrators and Executors, 5. 
USURY. 

A, residing in North Carolina, contracted in New York a debt 
with B, who lived in that place; afterwards, A paid to the 
agent of B in North Carolina a part of the debt, and credit 
having been given him for four months for the balance, ° 
interest at the New York rate (7 per cent) was calculated on 
the balance for four months and added thereto, and for that 


sum A gave his bond. Held, that this bond was not contrary 
to the usury laws of North Carolina. McQueen v. Burns, 476. 
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VERDICT. 
1. A verdict which finds a fact contrary to a legal presumption 
is repugnant and void. T'ate v. Southard, 45. 


2. In a case of trespass to a man’s possession, attended with cir- 
cumstances of aggravation, such as wantonly exposing a crop 
to the incursions of cattle, this Court will not, on the ground 
of excessive damages, disturb a verdict giving the highest 
price at which the crop might have been sold. Denby v. Hair- 
ston, 315. 


Vide Jury, 3; Pleas and Pleading, 2. 
WARRANTY. Vide Covenant, 1. 


WILL. 


1. In a petition to have a probate of a will set aside and a re- 
probate in solemn form, all the heirs at law and distributees 
need not be made parties. It is sufficient if the petition be 
brought by one of them, and all the executors, devisees and 
legatees claiming under the will be made defendants. Odom 
v. Thompson, 58. 


2. Where a will is found in the drawer of a bureau, commonly 
kept locked, in which the testator’s wife was in the habit of 
keeping her money, jewels, etc., and which the testator 
pointed out as the place of depositing his will, it is found 
among his valuable papers or effects within the meaning of 
the act. Harrison v. Burgess, 384. 


3. The signature of subscribing witnesses is no part of a will, 
and if there be but one to a will of lands it may be proved to 
be all in the testator’s handwriting and to have been found 
among his valuable papers or effects. Jbid. 


Vide Evidence, 7; Baron and Feme, 2 


WITNESS. 


1. If a witness is proved to be a minister of the gospel, that fact 

; may with propriety be mentioned to a jury, but it does not 

necessarily entitle his testimony to more weight than that of 
another man. Sneed v. Creath, 309. 


2. The testimony of a witness taken down in writing by a magis- 
trate cannot, on the trial of the same matter in court, be used 
as evidence in chief, particularly when the witness is present, 
but may be used to show contradictory statements made by 
him. &S. v. McLeod, 344. 


Vide Handwriting, 1, 2, 3, 5; Wills, 3. 


WOODS. 


The Acts of 1777, ch. 25, and 1782, ch. 29, do not apply to cases 
of burning woods from necessity, but only to voluntary firing. 
Held, therefore, that one who sets fire to woods by necessity 
need not take “effectual care,” nor any care, to extinguish it, 
so far as regards the penalty inflicted by those statutes, 
though he may be liable to an action on the case for the dam- 
ages actually sustained by another. Tyson v. Rasberry, 60. 
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